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One must therefore address the question ofdstdrmination in this case from the
firm foundation of a territory unquestionably entitled to skdfermination. The
questionfor examination is what consequences follow from that'fact.

First, in dealing with those nations that break rules and laws, | believe that we must
develop alternatives to violence that are tough enough to change bebémidf we

want a lastingpeace, then the words of the international community must mean
somethingf

WESTERN SAHARAoccupies an important place in contemporary magonal law. While
its circumstances as the lastiatal country in Africa andhe right of its peopleto self
determinationrmay now beaunique the case ofWestern Sahara presents compelisguesor
the rule of law in the international order. The territory, marginadpulated remote from
centres of powerand of little diplomatic import, ought to have scant relevance as a subject
of law. But the nature of its peopleOs right to-determination and the persistent failtioe
of the organized international community to take positive steps in the assofaheagright
offers usefullessons for the futurencluding the uniform application of th&nited Nations
Charter, the role of thaJN Security Council in cases of territorial annexation, rémolution
of claims toself-determinatiorby groupswithin existing $¢atesandthe legal norms to apply
in defining and creatingew States.

The question of Western Sahara

The OquestionO thie right toself-determination for the people of thermer Spanist$ahara,
now Western Sahardas been dealt with extensivélyThe legal conisleration of the matter,
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United States President Barack Obama, ONobel Peace Prize Acceptance Speech,0 10 December 2009



tracing its origins to a 1975 advisory opiniontbé International Court of Justice, has been
exhaustive.Few issueseem to remaifor analysis- let alone action of any kindexcept for

the hypothetical exercise dfow achange in eventsiight allow the people of the territory to
make a choiceabout political future, in other word$p determine their status in a pest
colonial setting. All diplomatic efforts by the United Natins and interested parties to
achievethe exerciseof self-determinationhave failedbecause of the partiestrarsigence

The Kingdom of Moroccodenies the application of international law to the status of a
territory it continues to occupy by force.h@ Polisario Front, for its part, steadfastly refuses

to accept a lesthanproper selfdetermination process, one to be arrived at by a legitimate
vote, including with it an option for the Sahrawi people to chose independence outright. For
the past deca] these positions have been expressed in the comparatively minor issue of
Sahrawis and Moroccan settlers in the territory entitled to vote, a controversy that cannot be
resolved. The unique rightof self-determination for postolonial (that is, Onosef
governingO)peoples in territorially defined entitieshaving its basisn United Nations
General Assembly Resolution 1514 (XWill or will not havea final significant application

in thecase ofWestern Saharia.The right of seldeterminatiorfor cdonized peoples, a legal
norm it should be recalled that is binding on all states to support, is now something
generis, With Palestine and Western Sahara ldst, and egregiously stalled, examples. For
the Sahrawi people, that right has been deroe®% years stalled and the iroByf one can
accept irony in the working of international la@&of that is apparent when considering the
right of selfdetermination in the nesgelf governing/postolonial context has become
steadily more absolutduring such years. In the case of Western Sahara, the right to self
determination is now all but lost, obscured by an impasse of the conditions for a consultative
referendum of the Sahrawi people and Moroccan settlers in the territory. It is not just politics
thatis to blame, including the intransigence of the organized international commusitghn

a case of continuing illegal occupation, or that of the United Nations Security Council which
has arguably failed in its Charter duty to reverse an act of ini@nahaggressiorit also the

lack of enforceability to the rightlt is these circumstances which make the case of Western
Sahara compelling, for if the organized international community is unwilling to reverse an
illegal taking of territory (to say nbing of the displacement of the Sahrawi people) in the
face of such a clear right, then there may be little hope of the capacity for international law to
apply in all other cases of aggression and territorial conflict.

Given the impasse in the Saharagframing of the dispute is timely. The question of
Western Sahara has long and exclusively been framed as that efolmwsal self
determination. But every case is unique, as Palestine as a parallel example illugtates.
there is no compelling ason or legal norm to reject defining Western Sah#na Saharawi
Arab Democratic Republic (the SADR)as an existing state. The problem in doing so, as
least in response to a universal or United Nations or much more widespread recognition of

S Western Sahara Advisory Opinion, ICJ Rep. 1975, 12.

UN General Assembly Resolution 1514 (X\eclaration of the Granting of Independence to

Colonial Countries and Peoples. (December 14, 1960) (accesdddSeptember 2009); available from
http://www.un.org/documents/ga/res/15/ares15.htm (hereinafter Resolution 1514). Western Sahara is
the last norself governing, postolonial territory in Africa. 14 other territories are regarded as non

self governingunder Chapter Xl of th&/N Charter, almost all of them island possessions of the

United Kingdom, including the Falklands, Pitcairn, and the Turks and Caicos.



the legalpersonality of the SADR is that a new range of more compelling, if not urgent,
principles would apply in the case of a state occupied through force by another. Hence the
paradox in moving from a paradigm of a clear right under international law, to loere &
resolution would be necessarily diplomatic and political. There may yet be other options for
resolution of thequestionof Western Sahara, even perhaps the vindication adffactive

right of seltdetermination for the Sahrawi peoplBut theyare fewin number The facts on

the ground tend to become more cast in lead over time. To consider the opteasazus

quo might be accepted, as could a more assertive (and interventionist) posture by the United
Nations Security Council. Partition diie territory- largely but not entirely occupied by
Moroccob could bea further alternative.But these are hardly workable and not at all just.
The would underscorethe denial of the SahrawiOgight to selfdetermination. The
circumstances suggesbtmething elsecreationor, more accurately, the full emergenaka
Saharawistatehood. In other words, theestion ® Western Saharhas come to a point of
considering whether there alreadists a Saharawi wte or if one by operation of
internatioral law should be created@heissue is usefullframedas a question:

Has Western Sahaleecome consistent with established naarnd state practicea
selfgoverning, independent state? If so, what aréitieia of that legal personality
including by reference to precedetie stateOs actual and presumed capanityhe
tests mposed byrternational lawfor theemergence ch new state

It is submitted that aanalysis tadiscern orOfindGahrawi statehood is useful in its own
right as contributing to thassessment of what would otherwise be done in respect of a
stalled or defunct right ofpostcolonial selfdetermination. Equally, however, guch
statehoodalreadyexistsunderinternatonal law orcould emergereadily ex statu nascenti
thenthe analysis isuseful for acontribution to tle law of the creation of statamdperhaps a
resolution of the Western Sahara casanofg other thingsidentity as a tate would offer
fresh diplomaic and legalperspective on MoroccoO®ccupation ofthe territoryand the
Polisario FrontOs standing as representative of the Sahrawi. pétifiie these safeguards
for humanand minorityrights in Western Sahara aadpossible compelling of MoroccoOs
withdrawalcan beassesseffom a new perspective. For 35 years the OquestionO of Western
Sahara has been oneseff-determination.” It may now properly be one of statehood.

Spanish Sahara

The history ofEuropean colonization in the greater Maghreb and particularly in the Spanish
Sahara after 1885 well known.®2 Having fished the Saharan coast from the Canary Islands

" Seee.g. United Nations General Assembly Resolution 3437 (XXXIV), OQuestion of WestermSahar
21 November 1979. OThe General Assembly E reaffirms the inalienable right of the people of
Western Sahara to saletermination and independence EO

See Tony HodgesVestern Sahara: The Roots of a Desert War (Westport, Connecticut: Lawrence Hill
& Co., 1983); Erik JenseWestern Sahara: Anatomy of a Stalemate (Boulder, Colorado: Lynne
Rienner Publishers, 2005); Yahia H. Zoubir and Daniel Volman, Bds:national Dimensions of the
Western Sahara Conflict (Westport, Connecticut: Praeger, 1993ge also documents tendered by the
parties in théVestern Sahara Advisory Opinion casesupra note 1. (Available at the ICJ website:
http://lwww.icj-cij.org/docket/index.phpaccesse@5 September 2009]). See also Jean Chappez,
OLOavis consultative dedd.J. du 16 Octobre 1975 dans IQaffaire du Sahara occid®atakO
générale de Droit International Public (1976): 1132.



in varying degrees over the previous centurigsinpursued gorogressivedominion over

that coast, having first acquireghclave in souttern Morocco at Cape Juby and Sidfni.°

What became known as Spanish Salemd later Western Sahara began as two colonial
entities Saguia eHamra in the north andearerMauritania in the soutithe Ro de Oro

Ther physical extent and thus territorial existeneere definedby colonial frontier
agreements betweel885 and 1912.° From Cape Blanc in the south to-&youn 800
kilometers north, the Saharan coastline was the Atlantic edge of aswapt and
inhospitable desertlt was not surprising thaEuropean coloniaéxpansion had passed by,
and that SpinOs interest and presence would remain limited,reckpring with the status

of the Spanish Saharfmllowing World War 1. The developmentf the territory and
advancement of the Saharawi peoplkes slow until the 1960slt was wherdecolonization
became an imperative and phosphaiaeral deposits in large, commercial graplentities

had been discovered inlarthat an impetus for a changethe colonyOs status began. During
this time, Spainreturned to Morocco the enclavesGdpe Jubyin 1958) andSidi Ifni (in
1969). This was easily determined, given the insular nature and limited economic and
political value of the two enclaves. 8pOs overarching position in respect of decolonization
was, however, one of intransigence, meeting the call of the U.N. in the 1960s with
indifference. In the early part of the dec&gigainsimply did not heedalls for Western
Sahara to be decolonizedrsuant tadGeneral Assembly Resolution 15XHe Declaration on

the Granting of Independence to Colonial Countries and Peoples.** But theUnited Nations
would not be dissuaded. In 19&5eneral Assembly Resolution 2072 regdiBpain Oto take
immediatelyall necessary measures for the liberation of the Territories of Ifni and Spanish
Sahara from colonial dominatida G® Similar hortatory resolutions folloed through the
early 1970s. Spain, like Portugalkovedintransigenton the issue oflecolonizationduring

the final years ofts ancien regime.*®> The firststeps towat decolonization begaanly in

1970 after Spainhad suppressed a natialist demonstration outsidd-Ayoun, on the north
coast of the colonythatJune Partly in consequencs this, the Sahrawi peopleOs nationalist
and independence movemethie Polisario Frongmerged over the next three yeahs 1973
Spain wagetitiored by the territoryOs provincial coundthe Demaa for a consideration of

Oln practice the Spanish presence remained entirely restricted at this time to the Lilliputian settlement
at Villa Cisneros E ro attempt was made to control points in the interior until 193%e@ern

Sahara: The Roots of a Desert War, supra note 8 at 49.

% The definition and application of the doctrineuaf posseditis in a consideration of Western SaharaOs
territory is congdered below. On the territoryOs colonial boundary arrangements, see especially lan
Brownlie, African boundaries: a legal and diplomatic encyclopaedia (London: C. Hurst & Co., 1979)

at 98, 147 and 149.

1 Supra note 6. See generally Malcolm Shawgrnational Law, 5" ed. (Cambridge: Cambridge
University Press, 2003) at 225 ff. See also Antonio CasSe&lgd)etermination of Peoples: A Legal
Reappraisal (Cambridge: Cambridge University Press, 1995).

12 UN General Assembly Resolution 2072 (XX), OQuestion of Ifni and Spanish Sahara,0 16 December
1965. Available onlinehttp://daccessldsny.un.org/dodRESOLUTION/
GEN/NRO0/218/35/IMG/NR021835.pdf?OpenElememtdessed 30 September 2009).

13 As Indonesia proved by its occupation of East Timor until the end of the Suharto regime in 1998.
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autonomy.'* Later the samgear,Span gave thepromise that Oseffetermination will take
place when the population freely smuests.3° During these years Moroccosiated position
on the status of Spanish Sahara seemed uncontrovetdiais known tha{Morocco]
proclaims solemnly andh front of other international authorities to be in favour of the- self
determination of the people in thisritory.d°

1974 broughtan accelerdbn of eventsconcerning Spanish SaharaSpain now
understoodthe financialgains to be hadrom develwing the rich phosphate mine at Bou
Craa in the nortltentralpart of theterritory.!” A OStatute of Autonomy®s{atuto Politico)
was drafted for and approved bythe Djemaathat July.’®* On August 20, Spaifiormally
engaged the UNOs decolonization requiremieritsming SecretaryGeneral Kurt Waldheim
that aseltdetermination eferendum would béeld in the first half 0f1975.2° SpainOs
resolve hadseeminglyfallen into step with th&JNOs dcolonization ageda. These events
progressed to the successful completionaotensus in the territorin late 1974. A
population of 73,497 persongasrecorded.’® To verify the necessary conditions for a self
determination referendum, @eneral AssemblyOVisiting MissonOwas dispatched tthe
Spanish Sahara.The threeperson missionGeneral Assembly representatives fronfiteC

1% Western Sahara: The Roots of a Desert War, supra note 8 at 14473. OOn May 10 [1973], at a secret
congress, held soméwre near the Western SahaMauritanian border, the Frente Popular para la
Liberaci—n de Saguia el Hamra y R’o de Oro was finally bakm:Gt 160.

15 Ibid. at 167. (Letter of Spanish President Francisco Franco to the Djemaa, 21 September 1973.)

6 Declaration of MoroccoOs Minister of Foreign Affairs in the UN General Assembly, 3 October 1973, in
Ahmed Boukhari, OMemorandum by the Frente Polisario on Western Sahara Peace Process,O United
Nations Doc. CRS/2009/CRP.15 (May 2009). ODe 1966 f 197&rt&cMt la Mauritanie ont

approuvZ ces resolutions et se sont prononces en faveur dOun referendum EO OLOavis consultative de la
C.1.J. du 16 Octobre 1975 dans IQaffaire du Sahara occidespad,@ote 8 at 1137.

17" SeeWestern Sahara: The Roots of a Desert War, supra note 8 at 122 ff. Olt is phosphate that has really

put Western Sahara on the world mineral mafiddd: at 126. The continuing relevance of the

phosphate industry at Bou Craa to MoroccoOs occupation of Western Sahara is noteworthy. See Hans
Corell, OThe legality of exploring and exploiting natural resources in Western Sahara,O Conference on
Multilateralism and International Law with Western Sahara as a Case StudyO, Pretoria, 5 December
2008 (accessed 22 September 2009); available from:
http:/lwww.havc.selres/SelectedMaterial/20081205pretoriawesternsaharal.pdf

8 Western Sahara: The Roots of a Desert War supra note 8 at 169. OThe statute also convehied t

Djemaa from a purely consultative body into a legislative assembly with powers to enact laws relating
to internal affairs, including the territoryOs budget.O

19 Letter from the Permanent Representative of Spain to the United Nations to the S&dertanf (20
August 1974), UN Doc. A/9714.

20 OMilestones in the Western Sahara Conflict,O U.N. document, United Nations Mission for the

Referendum in Western Sahara (MINURSO) (undated) (accessed 22 September 2009); available from:

http://www.minurso.unlb.ay/milestones.pdf The application of the results of the 1974 census would

be a central issue in the efforts to conduct adetiérmination referendum. Olt must have been a

matter of ever increasing concern to Morocco that the identification of neatthoa# included in the

1974 census would be completed long before serious identification of the many applicants from the

contested groups was advanced E Morocco rejected Oexcessive reliance on the 1974 censusO EO

Western Sahara: Anatomy of a Stalemate, supra note 8 at 80.



dOlvoire, Iran and Cupasited widely throughout the colony in May 1975her report was
unambiguous and perhaps unique for its consensus in the annals of UN monitored
decolonization efforts, findingdan overwhelming consensus among Saharans within the
territory in favor of independence and opposing integration with any neigigboountry.&

Ad curiam sine referendum

But a rderendum would be delayed.Morocco and Mauritaniaby 1974 more fully
understanding thékely outcome of theseltdeterminationprocesseferendum andhe tide

of decolonizationwere successful iarranging forthe General Assembly consider the matter
anew It was decided that year by the General Assembly to refer the status of the territory
(and therefore the Sahrawi people) the International Court of Justider an advisory
opinion. General Asembly Resolution 329@f 13 December 1974dsked two questions of

the Courtunderits advisoryjurisdiction:*?

.  Was Western Saha(R’o de Oro and Sakiet el Hamra) at the time of
colonization by Spain at territory belonging to no ofeeré nullius)?

If the answer to the first question is in the negative,

II.  What were the ties between this territory and the Kingdom of Morocco and the
Mauritanianentity ?*>

In retrospect, there was perhaps only a single question that ought to have been properly
put to the Court if the UNOs decolonization process was to be credibly maintained. That was
simply whether the Sahrawi people in the Spanish Sahara colony weredetatixercise a
right of selfdetermination. The case of Kosovo, with its advisory opinion request to the
Court some 35 years, demonstrates the importance of framing clearly such questions on
reference. Was the Court is the case of Spanish Saharal tanfinconnection or ties of the
Sahrawi people to either neighboring state, that result would predictably serve as a pretext to
deny selfdetermination.

Diplomatically and legally however,the circumstancefor a credibleand peacefully
achievedrefermmdum would be never better than October1975. The Visiting Mission
issued its report on October 1B.had recommendeithat Othe General Assembly should take
steps to enable those population groups to decide their own future in complete freedom and
in an atmosphere of peace and secii* ThelCJpublishedits advisory opinion the next

21 See OReport of the United Nations Visiting Mission to Spanish Sahara, 19750, \ONfiDiat.
Records: Thirtieth Session, Supm. 23, Volume 3, Chapter XIII, A/10023/Add.5, annex, page 7.
#2  See Atrticle 96 of thé&/N Charter, supra note 3 and Article 65 of th&atute of the International Court
of Justice (accessed 24 September 2009); available fiatp://www.icj-cij.org See also John Collier
and Vaughan Lowelhe Settlement of Disputes in International Law: Institutions and Procedures
(Oxford: Oxford University Press, 1999) at 182.
% OQuestion of Spanish SaharaO (accessed 24 September 2009); available from: . )
http://www.un.org/documents/ga/res/29/ares29.htm The questions were poseniOwéjudiceO to
the principles of Resolution 151¢ypra note 6.

% OReport of the United Nations Visiting Mission to Spanish Sahara, k@p&note 21.



day. The urt foundthat the Spanish Sahara had been occugdthe Sahrawi people
when Spanishcolonization began,but not with preexisting connectionso Moroco or
Mauritaniasufficient foreither $ate toclaim sovereignty.?® The rightof a colonized, non
self governing peopl® self-determination had never been expressed miesdy.?

The exercise of that right by the Sahrawi peoptaid befundamentally denied them
with the events othe next fev monthscasting theimpasse in théVesternSaharathat
contintes today. On October 17, 1978, response tdhe Visiting Mission and the ICJ,
Morocco declared a OGreen MarchO whereby 350,000 ieind from that country would
move into Spanish Sahara in Orecognition of [MoroccoOs] right to national unity and
territorial integrity.3’ The following weeks saw Spafand the Security Coundillose any
resolve to oppose the marcMorocco steadily ocupied Spanish Sahara from the north, and
Mauritanian army units entered from the souBy early November, with Francisco Franco
incapacitated and soon to die, Spain yielded. All that remained was a forwfakiy
agreement to give the circumstancegleover.?®

The arrangement by which Spain would cede the Spanish Sahakéortocco and
Mauritaniawas negotiated ovehe following weeks.The UN and the Sahrawi people were
not consulted in the matter. The agreement of the threegdaown ashe Madrid Accord
was premised on @@eclaration of principles@ [including] that Spain would withdraw
from Western Sahara by the end of February 1976 and in the me&ptoneed forthwith to

% Western Sahara Advisory Opinion, supra note 5. Spain had argued during the proceedmasat

guestion on what amounted to the assessment of historical claims was improper. Its concern was valid.

Orhus the Court has not found legal ties of such a nature as might affect the application of resolution

1514 (XV) in the decolonization of WesteBahara and, in particular, of the principle of self

determinatiorthrough the free and genuine expression of the will of the peoples of the TerritoryO.

Idem at paragraph 162.
% The ICJOs first decision about skdtermination wasegal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution
276 (1970), Advisory Opinion, ICJ Reports 1971, 18hree decisions following th&estern Sahara
advisory case addressed poslonial selfdetermination: the 1996ase Concerning East Timor, supra
note 1; Sovereignty over Pulau Ligitan and Pulau Sipadan, Application by the Philippines for
Permission to Intervene (Indonesia/Malaysia) (judgment of 23 October 2001), ICJ Rep. 200574
(separate decision of Judgé hoc Thomas Franck); anbegal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion, ICJ Rep. 2004, 136. In 2010 the Court
will for the first time, if implicitly, consider alf-determination by secession from an existing State in
the caselccordance with International Law of the Unilateral Declaration of Independence by the
Provisional Institutions of Self-Government of Kosovo, an advisory opinion reference of the General
Assembly under Resolution A/Res/63/3 (8 October 2008) (hereinaftekiwe @ advisory opinion
case0).
27 Letter from the Permanent Representative of Morocco to the United Nations addressed to the President
of the Security Council (18 October 1975), UN D8¢11852. In response to the concerns of other
member States, the Security Council requested the Seef@tagral to consult with the parties
OconcernedO and OinterestedO. Security Council Res. 377 (22 October 1975).
% The Green March occurred orethcale with which it had been threatened, if only a short distance into
the Spanish SaharaVestern Sahara: The Roots of a Desert War, supra note 8 at 220 ff. It is evident
Moroccan armed forces units moved into the territory at an early time.



institute a temporary administration in the Territory, iniskhMorocco and Mauritania will
participate in collaboration with the Djemaa®.®he Accordwas only later made public and
thenprovided to the UN formally as required Byticles 73(e)and 102o0f theUN Charter.*°
However, he operativeext of the Acceds isgenerallyunderstood.®* Spain wouldeavethe
territory, giving up its status to the two occupying States and, presumably, the Djemaa.
What beame apparenin later years is thadan undisclosed agreemeor agreemenjsdone

by Spain and Morocco in parallel tbe Accord had divided the natural resources of the
Sahara between the parties:

[In 1978 the Spanish press revealed that secret agreements on minerals and fisheries
had been signed on November 14, 1975. One gave Ojoint recognition by Morocco
and Mauritania to fishing rights in the waters of the Sahara benefitting eight hundred
Spanish bats, for a duration of twenty years EQ Another E provided that Spanish
capital Owould have the right in principle to 35 percent of the equityO -wejointe
companies for the exploration and exploitation of minerals in WeSatara.>?

In late 1975 Spain began to withdraw its armed forces arstnall civilian
administrationfrom the territory. On November 28975 the Djemaa convened for the
purpose of dissolvingself. It declaredhatit wanted @o use by Spanish colonialism of

29 Ibid. at 223. OThe accordsO real meaning was clear enough. Thousands of Moroccan troops poured

across the northern border, while a smaller number of Mauritanian troops arrived from the gbuth.O
at 224,

30 The Accord is reprinted iRevue générale de Droit International Public 80 (1976): 380. The basic
text of the Accord simply provides for a-partite administration of the territory until SpainOs
withdrawal in February 1976, with decolonization to proceed under an interim administration of
Morocco,Mauritania and the Djemaa. See dld GA Resolution 1541 (XV), OPrinciples which
should guide members in determining whether or not an obligation exists to transmit the information
called for under Article 73e of the ChartefD®cember 14, 1960) (acsesl 15 September 2009);
available from http://www.un.org/documents/ga/res/15/ares15.htm

31 A ODeclaration of Principles on Western Sahara by Spain, Morocco and MauritaniaO (19 November

1975) can be found at UN Doc. S.1180. The Madrid Accord is explayn&irginia Thompson and

Richard Adloff inThe Western Saharans (Totowa, New Jersey: Barnes & Noble Books, 1980). OThe

Madrid Agreement did not transfer sovereignty over the territory, nor did it confer on any of the

signatories the status of an administg powerba status which Spain alone could not have

unilaterally transferred. The transfer of administrative authority over the territory to Morocco and

Mauritania in 1975, did not affect the international status of Western Sahara-&eN@overning

Territory.O Hans Corell, OLetter from the UrBlecretaryGeneral for Legal Affairs to the President

of the Security CouncilO (29 January 2002), UN Doc. S/2002/161 at para. 6.

32 Western Sahara: The Roots of a Desert War, supra note 8 at 224 (footnaseomitted.) See also Toby

Shelley,Endgame in the Western Sahara: What Future for Africa’s Last Colony? (London: Zed

Books, 2004) at 73 ff. The Spanistoroccan agreements do not appear to have been made public,

although the Moroccan academic and-tinee law of the sea advisor Driss Dahak has written: OE

diplomatic negotiations were done as part of the Madrid Accord of November 14, 1975, providing that

OThe experts of the two countries will meet before 31 December 1975 for the purpose of charting a

median line [maritime boundary] between the coasts of the two countriesO and that the Spanish

government would present its concerns about petroleum exploration permits issued by Morocco in

1971 in areas between the Moroccan coast and the Canary IslandsreghBjd8pain as having

exceeded the equidistance line between the coasts of the two countries.O [Footnotes/emited.]

Arabes et le Droit de la Mer (Paris: Les Editions MaghrZbines, 1986) at 239.



this puppetinstitution E &®  The General Assembly respondésl the events of
Novemberin two resolutions OnedirectedSpain as the territoryOs administering power
to ensure a free exercise of the right of -selffermination The second resolution
requested the the parties to thMadrid Accord, as thénterim administrationn Spanish
Saharajo Otake all necessary stepsQealize theright.3* The two resolutionsvere
inconsistent and the second one gdegitimacy to Moroccan and Mauritanian
occupation of thedlrritory.

Occupation and a desert exodus

With Western Sahara occupied by Morocco and Mauritania, and the United Nations
unwilling to intervene, the Sahrawi population was displackdled in substantial numbers

to eventudy encampat Tindouf inside Algeria. Polisariobegana sophisticatedand
determined campaign to drive Morocco and Mauritania from Western Sabanaing freely
throughoutthe Saharan interior and at times into occupied toadosg the coast FHghting

was heavyduring the firs months 0f1976.% However, both Morocco and Mauritania were
able to consolidate their hold on the territory, albeit with a large number of troops and at
great cost. Two formalities remained tonaker permanent theaccupation The firstcame

with Spain® announcement of a final date for its withdrawal, Febr@&ry In the eventit

took placetwo days earlier while th®jemaa illegitimately brought together by Morocco,
metto ratify thehandingover ofthe territory toits occupiers®® The other was the division

of the territorybetween Morocco and Mauritan@n April 14, with Western Sahara was
carvedin two. Morocco took for itselthe richer, moe developedart north of afrontier
drawn diagonally nortiwest from the 2% parallelof north latitudeto the 24" parallelwhere

it met the coast.®” Mauritania would, for a time, be left with the southern part of the-now

33 Omill text of the historic document of BHuelta (Western Sahara) signed on 28 November 1975 by 67

members of the Saharan General Assembly, three Saharan members of the Cortes (Spanish
parliament), the representatives of the other members of the YemaOa and more than 60 sheikhs and
notables of th&aharan tribesO, annex to Letter of the representative of Algeria to the Secretary
General (9 December 1975), UN Doc. S/11902.

3 General Assembly Resolution 3458A (10 December 1975) and GA Res. 3458B (10 December 1975),
both at UN Doc. A/5438. OThe oppuority to hold Spain accountable to the United Nations for
arranging a regular setfetermination plebiscite as envisaged by Part A was vitiated by Part B which,
in effect, recognized the new tripartite status created in the Sahara by the Madrid Acthain43
M. Franck, OThe Stealing of the Saha#a@-ican Journal of International Law 70 (1976): 694 at
717.

%5 Western Sahara: The Roots of a Desert War, supra note 8 at 229 ff. ONomadism, which had gradually

died away during the last decade of Sphmule, now became entirely extinct. Most of the remaining

nomads made their way to the Polisario camps in Tindouf by the spring of 1976, and any others found
by the Moroccan forces were forcibly relocated to the towns and encouraged to build fixed homes

there.Old. at 281.

3 Ibid. at 237. A majority of the members of the formerly sktfsolved Djemaa were not present, and

the meeting has been considered illegitimate. The United Nations had been invited to attend, but its

representative could not Ipgesent due to a last minute schedule change by Spain.

37 Convention concerning the State frontier line established between the Islamic Republic of Mauritania

and the Kingdom of Morocco (14 April 1976), 1977 UNTS 117. The treaty also divided the
contnental shelf seaward from the Saharan coast.



former Spanish Saharaln response to FebruaryOs evehis Polisario Front met and
proclaimed the creation tie Saheawi Arab DemocratidRepublic.®®

MauritaniaOs hold oits part of Western Sahar® the former Ro de Oro provinced
would not last.By 1978, its weak government had been driven to bankruptcy by the conflict
The battle for liberation waged by the Polisario forces was impressive in its Zlan and the
losses(and loss of prestigejustained byauritaniawere growing. A coup occurred in the
capial, Nouakchott, in July 1978During the months that followedPolisaroOs supporter,
Algeria, was able to broker an agreement for MauritaniaOs withdriviginotable thathe
agreement was a bilatémane, donedirectly between the Polisario Front attte authorities
in Nouakchott. Mauritanimommitted toOwithdraw defiitively from the unjust Western
Sahara waE G° Had the United Nations been engaged in the matter, it is possible
attempt to hand over the cedetbRle Oro to the Polisario might have bgemsued But it
was not to be. The Moroccan armed foraeish fighting strength superior to both Polisario
and Mauritanian forcesconsolidatedoy now in large numbersn the Saharan coashoved
easily to occupy all of WesterBahara®® MoroccoOs complete control over the coast and
cental areas of the territgrallowedit in later yeargo build a defensive sand wall @Gvern®O
that physically partitioed Western Sahara along a 2,000 kme** Where Polisario had
been effective in its military campaigiuring the end of thel970s by hHandrun attacks
inside the territory, it would now see itself confined to the unsettled, hostile desert along
Western SaharaOs frontiers with Algeria and Mauritania.

DespiteMoroccoO®ccupation andnormous military presence in Western &ahthe
diplomatic dZnouementt acquired for itselfwould continueover the next four decades.
Moroccoremainedsolatedover the question of Western Sahara during the 198@=snas it
enjoyedthe tacit support of thelnited States during the years of fReagaredministration.*?
Within days of thePolisarioOdeclaration of an independent Sedwi Republi¢ recognition
by other Statebegan. By 1980, the Organization of Africanity wasactively considering
the conflct andhad begarefforts to broker a resolution. Morocecebuffed these attempts.
King Hassan refused to engage the Polisario diregttliscussions over a 1981 OAU peace

38 With effect from February 26, 1976. The matter is discussed below.

39 Mauritano-Sahraoui agreement, signed at Algiers (10 August 1979), annex to OLetter from the
Permanent Representative of Mauritamidhte United Nations addressed to the SecreBayeralO (18
August 1979), U.N. Doc. A/34/427.

40 Western Sahara: The Roots of a Desert War, supra note 8 at 276.

41 The berm was built from 1981 to 1986 and was intended to protect-talad OUseful flangleO of
Smara, ElAyoun (Laayoune) and Bou Craa. 10 feet high, it is mined and fitted with observation
posts. OTo man the defences, Morocco doubled its military presence in the territory again, to 160,000
men.OEndgame in the Western Sahara, supra note 32 at 192. There has been little international
comment, including by the UN, on the subject of the berm including after the ICI0%:2004e
Wall advisory opinion, supra note 26.
42 [It was MoroccoOs] King Hassan who looked the most poorly placed to survive a long war of attrition,
as economic difficulties, exacerbated by the war, and popular discontent mounted in Morocco. US
military aid therefore served to prolong the war withouchnchance of altering its final outcome.O
Western Sahara: The Roots of a Desert War, supra note 8 at 365. See also OThe Stealing of the
SaharaQupra note 34.
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plan, an obduracy @t would provecostly.*®* In 1982 at the apparent instigatiaf Algeria,

the OAU cansidered the possibility aidmitting the SADR into itsnembership. The affair
derailed planned (and rescheduled) Organization sunimit882 and1983.** Finally, at its
November 1984 summithe OAU admitted the SADR as a member State. Morocco
immediately quit the Organizatiaand remainshe only African country nol member of the
OAUOs successor, the Afridanion.*

As with East Timor, lie United Nationsvas unable to resolvihe question ofVestern
Saharaduring the 1980s. Although the General Assembly@surth Committee on
Decolonization annually considered the conflicthere were fewmeaningful efforts to
overcomethe impasse.*® The General Assembly resolutions of the era reflect the frustration
of member States:

The General Assembly [E] reaffirms the inalienable right of the people of Western
Sahara to selfletermination and independence in accordance with the Charter of the
United Nations, the charter of the Organization for African Unity, and the objectives
of General Assembly resolution 1514 (XV) E deeply deplores the aggravation of the
situation resulting from the continued occupation of Western Sahara by Morocco
[and] urges Morocco to join in the peace process and to terminate the occupation of
the Territory of WesterSahara. ('

Similar to the casef South West Africa, the United Nations recognizkd Pplisario
Front as the representativef the people of Western Sahadeclaringthe FrontOshould

43 See OAU AHG Res. 104 (XIX) June 1983 (accessed 24 September 2009); available from:
http//www.africaunion.org/root/au/Documents/Decisions/hog/sHoGAssembly1983.pdf

4 Western Sahara: Anatomy of a Stalemate, supra note 8 at 32.

4 The AUOs current position is to support UN resolution of the conflict. O[The AU hopesthajties

will seize the opportunity of the planned fifth round of talks to make progress towards a solution
consistent with international legality, in particular the principles enshrined in the Charter of the United
Nations, as well as in tH@onstitutive Act of the Africa Union.0 OReport of the Commission on
Conflict and PosConflict Situations in Africad (Peace and Security Council) (29 June 2008), AU Doc.
PSC/HSG/2 (CXXXVII) at para. 124 (accessed 2 October 2009); available Hitgpriwww.africa
union.org/root/AU/AUC/Department§SC/ps/ PSC_2008_2009/ PSC%202008%20(105
)/138/Report/2008_138_ RE.pdf The AU also maintains a liaggbministrative office cdocated with
MINURSO in EFAyoun.

4 UN SecetaryGeneral Perez de Cuellar did arrange for indirect talks between Polisario and Morocco
in April-May 1986. Saudi efforts at mediation were also pursued.Wagern Sahara: Anatomy of a
Stalemate, supra note 8 at 34. Although Morocco and Algeriauened diplomatic relations in 1988

the decade closed without substantial progress.

47 OQuestion of Western Saharagra note 7. See also GA Res. 39/40 (5 December 1984). But cf.
General Assembly resolutions on East Timqg, OQuestion of East Timo@&A Res. 3730 (23
November 1982) requesting the Secret@sneral to consult with directly concerned parties Owith a
view to exploring avenues to achieve a comprehensive resolution of the problem EQ Cf. also OThe
Question of PalestineO GA Res. 39/49 (&tdnber 1984). The General Assembly resolutions on
Western SaharaOs decolonization were among a handful of others declaring a right of self
determination and independence. &geGA Res. 63/165 (18 December 2008) on Palestine (noting a
right to selfdeermination and independence).
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participate fully in any search for a just, lasting and definitive political situation of the
question of Western Sahata®¥® The UNwould continue in that position while the SADR
itself came to be increasingtgcogized by States, 75 by the end of tieeade.*°

The continued impasse of the 1990s

1990 broughthe hope ofthange on the United Nations diplomafront, setting in mabn
the complexsteps to resolve the question of Western Sabeea the next two dmdes, steps
that have failed. The peacemaking efforts of theUnited NatimsO including throughsi
ability to conduct direct negotiations between Morocco and Polishiag beenmore
succestwml. This owes much to then SecretaBeneral Perez de Cuellar wlasranged
matters forthe Security Councito ratify a peace plafirst presentedn 1990.°° That was
followed in 1991 by creationof the UN Mission forthe Referendumn Western Sahara,
MINURSO, with its mandateo monitor the parties® cedse agreement and conduct a self
determinatiorreferendum.®* The presence of MINURSO should have proveea advance
in aresolution of the Western Saharanflict underscoringas it did theUNOs determination
to ersure an orderly exercise ofself-determination.’> With any progress toward a self
determingion referendum stalled and Polisaridiéinishing capacity to resume an armed
campaignfor liberation of tte territory (or leat render MoroccoOs current gositon the
territory untenableMINURSO now mainlyserves humanitarian roles of peace monitoring,
Oconfignce building measures®establishapport between the partiggovision of limited
medical care, and a presencatiberhapsif minimally, moderates human rightsl ations.>®

The impasse in the Sahdnas resulted from thatvhich the 1990 peace plan, thaer
Baker planandframework agreemestandnegotiationsafter 2004were unable to resolve
the conduct of @redible referendum to decide for the Sahrawi people the questwatf-of

8 Ibid.
49 see OCountry Recognitions of the SADRO at the website of the Saharawi Arab Democratic Republic
(accessed 12 October 2009); available from: http://www.arso.e&JfaB The number of state
recognitions declied after 2000. The issue is discussed below.

0 See Report of the SecretaBeneral (18 June 1990), UN Doc. S/23160 and Report of the Seeretary
General (19 April 1991), UN Doc. S/22464. OThe essential aim of the proposals ... is to enable the
peopleof the Territory of Western Sahara to exercise their right ofdstéirmination EO UN Doc.
S/23160 at para. 4.

®1  See generally the MINURSO website (accessed 28 September 2009); available from:

http://www.un.org/en/peacekeeping/missions/minurso/

2 An advantage not enjoyed in the case of East Timor or most eseibgoverning postolonial

territories, except the UNRWA in Palestine.

> See Report of the SecretaBeneral on the situation concerning Western Sahara (13 April 2009), UN

Doc. S/2009/20@accessed 1 October 2009); available from: http://daatdss

ny.un.org/doc/UNDOC/GEN/N09/290/58/IMG/N0929058.pdf?OpenElement

See alsOVestern Sahara: Anatomy of a Stalemate, supra note 8 at 118: OE by halting hostilities, [the

1990 peace plan] let WesteSahara slip beneath the horizon of international awareness and made a

solution seem less imperative.O
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determination.>* It is two issues in theeferendum procesthat have been most in dispute
between the Polisario Front and Morocco. The firshésdentification of Samawis entitled

to vote The second is whethérey would be permitted tbave before them the choice of
independence among options for sgdtermination The position of theartiesin respect of
them has been intractabl&lorocco will consent to a referendum so lagjindependence is
not on offer. e PolisarioFrontwill agree tomove forward only ifa referendum includes
such an option for the Sahrawi peapl€he circumstances are recounted by Erik Jensen as
follows:

[T]he two main ingredients of the impasse were Morocco's decision of April 2004 not
to accept any referendum with independence as an option, and the Security Council's
unwavering view that there must be a consensual solution to the question offiWester
Sahara..

This led to my conclusion that there were only two options: indefinite prolongation of
the current impasse, or direct negotiations between the parties. Such negotiations
would need to be embarked upon without preconditions, and | admitted it was only
realistic to predict that, with Morocco in the possession of most of the territory and
the Security Council unwilling to put pressure ontlig outcome would fall short of

an independent Weste8ahara.®

Christopher Rosshe SecretanGeneralOsurrentenvoyto the Wetern Sahara, holds the
same opinionreporting recently tha@he positions of the partideave] not changed& and
[remair] far apart on ways to achieve a just, lasting and mutually acceptable political solution
that will provide for the selfletermination of the people of Western Satard@® 35 years
on, he right to seHdeterminatiorfor the Sahrawi people remains denied as mudatsof
East Timor in the years after 1975 aasdrresolvableas the OquestionO of occupied Palestine.
The recent case of Kosovo®éd for self-determinationincluding a 2008 unilateral
declarationof independence suggests thght of selfdetermination inpostcolonial, non
self-governingcases igxtinct.”” It seems rightnow all butimpossible to realizesave only
in casesof government collapse in the {yecolonizing State(as with East Timgror the
resolveof the UN Security Council to force a result. Neither is an immediate prospect for the
people of Western Sahara.

> On the work of the SecretayeneralOs personal envoy, James A. Baker IlI, from 1997 to 2004, see

Western Sahara: Anatomy of a Stalemate, supra note 8 andEndgame in the Western Sahara, supra
note 32.
®  Peter van Walsum, OSaharaOs long and troubled conflietfs, 28 August 2008. van Walsum was
the personal envoy of the Secret@ygneral for Western Sahara from 2005 until August 2008.
QT]here is a growing awareness that Polisario’s insistence on full independence for Western Sahara
has the unintended effect of deepening the impasse and perpetuating the statiisi@uo.O
% OReport of the SecretaBeneral on the situation concerninge¥tern Sahara€pra note 53 at para.
12.
> See Marc WellerContested Statehood: Kosovo’s Struggle for Independence (New York: Oxford
University Press, 2009) and Henry H. Perfiti¢ Road to Independence for Kosovo: A Chronicle of
the Ahtisaari Plan (Cambridge, UK: Cambridge University Press, 2009).

13



Post-colonial self-determination: Defining the law

Beforeleaving the issue dfelf-determinatiorfor the Sahrawi peopléhe nature of the right
within internationalaw should be recalledlt is a right, after all, that is clear and universally
binding on all states to respect, if not support. The right ofdstdrmination in post
colonial settings magummarily recalled. While Articles 1(2), 55 and af3the UN Charter
suggestself-detemination to bethe norm for nonself governingterritories the principles
expressedh those articlesiregeneral.®® They do not lend the right much substance, even in
clear cases of posblonial self-determination. The rightaces it working fornto General
Assembly Resolution 1514, thBeclaration of the Granting of Independence to Colonial
Countries and Peoples.®® The Declaratioris starkly relevant in the Western Sahara case
including a call for restraint in subjugating peoples to alien dominat{article 1),
underscoringhe right to selidetermination (article 2}he prohibition against Oarmed actionO
together with a requirement to respect territorial integrity (articles 4 and 7), and the
exhortation to take Oimmediate stepst& transfer all pwers to the peoples of those
territoriesE in order to enable them to enjoy complete independence and fréeticle

5).°° The dual aspect of &solution 1514 aslefining the right while contributing to the
politics of decolonization was recognized by the ICJthe Western Sahara Advisory
Opinion, the Court nohg the Resolution serves as the Obasis for the for the process of
decolonization.3*

The development of the riglaf selfdetemination fornon-self governing territories
the postcolonial erawasrefined asthe 1960sprogressed The International Covenant on
Civil and Political Rights declaredthe right of selHdetermination in universal terms whijch
while a useful aspiration for humanity and the community of states to respect, perhaps
obscured the particular requirement for proper -determination to be exercised by
colonizedpeoples.®> The companion t&®esolution 1514vas more usefulResolutim 1451,
Principles which should guide Members in determining whether or not an obligation exists to
transmit the information called for under Article 73 e of the Charter, offers moresubstance.®®
Its pnnuple VI details the options on offer in cases cm‘spcolonlal €lf-determination,

namely Oemergence as a sovereign independent StateO, Ofree association with an independent

8 Supra note 3. Article 21(3) of The Universal Declaration of Human Rights should be recalled: OThe

will of the people shall be the basis of authority of the government EO (accessed 2 October 2009);
avdlable from: http://www.hrweb.org/legal/udhr.html

9 Supra note 6.

80 pid. at Articles 1D7.

1 Supra note 5 at 32.

82 International Covenant on Civil and Political Rights (16 December 1966), UN GA Resolution 2200A
(XXI) (entered into force 23 March 1976) (accessed 28 September 2009); available from:
http://daccessldsny.un.org/doc/RESOLUTION/GEN/NRO0/005/03/IMG/
NRO000503.pdf?OpenElement

% UN GA Resolution 1541 (XV) (15 December 1960) (accessed 28 September 2009); available from:
http://daccessldsny.un.org/doc/RESOLUTION/GEN/NRO/153/1B1G/
NR015315.pdf?OpenElement
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StateO, or Ointegration with an indepengete.3* However, Resolution 1541 did not offer
particulars orwhat conditions woulduffice forthe first of these, the emergence of sufficient
international personalitgo as to constitute statehofmd a nonself governing territory. In
contrast, theesolution didqualify the necessaryconditions for the second and thiself-
determiration options. As sucht would be left toa slowly developing jurisprudence and the
occasional directiorof the General Assembly t@ompletethe needed details. In the five
decades since Resolutions 1514 and 1541, the UN has toleratedangiiey mods of the
exercise of selfletermination with ayenerallylegitimate (or at least toleratedgmegence
into gatehood in every case. The obscure example of Brunei serves to make thélpeint.
British Crown protectorate had been the UN decolonizationgendafrom the outset of
Resolution 1514 and the United Kingdom itself had acknowledged an obligation -of self
determination. Annualceneral Assemblyesolutiors through the mid970s called for
BruneiOsself-determinationunder UN supervised elections artthe lifting of a ban on
political activity dating from a 1962 political rebellion.®® These requirementswere
disregaréd when the United Kingom settled arrangementfor Brunei®s eventual
independence i1984.°® BruneiOs absolute monarchy and statusweing he weakestivil
and political rights irSouth East Asiaontinues.®’

The 1970Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States issued by the General Assembly addeghinto the then
widely acceptediorm of selfdetermination for nowself governingStates.®® The duty to act
in conformance wit the principles of thd/N Charter in cases ofself-determinationwas
reiterated, together witthe prohibition against violating territorial ingeity. However, the
1970 Declaration also contained something of a restriction against secessionpgashon
colonial settings, stating théithe territorial integrity angblitical independace of the State
are inviolableQ®® The ICJ affrmedsuch a normin its 1975 Western Sahara Advisory
Opinion, when it noted thaQhese resolutions, including resolution 3292 (XXIX), were
drawn up in the general context of the policies of the General Assemabpirding the

5 Ibid.

% UN GA Res., OQuestion of Brunei,O 3227 (XXXII) (28 November 1977) (accessed 2 October 2009);
available from: http://www.un.org/documents/ga/re8@s32r27.pdf 2009)

8 Exchange of notes constituting an agreement terminating the special treaty relations between the

United Kingdom and the State of Brunei (7 January 1979), 1985 UNTS 250.

87 SeeConstitution of Brunei Darussalam, Constitutional Douments Negara Brunei Darussalam, Laws

of Brunei (accessed 28 October 2009); available fiottp://www.agc.gov.bn:81/images/

LOB/cons_doc/dokumedokumen_perlembagaan_2008.pdf and see OFreedoniotiteD Brunei

(2007)0, Freedom House (accessed 26 October 2009); availablatipiwww.

freedomhouse.org/inc/content/pubs/fiw/inc_country_detaiol.cfm?year=2007&country=7143&pf

8 Declaration on Principles of International Law concerning Friendly Relations and Co-operation

among States in accordance with the Charter of the United Nations,O GA Res. 2625 (XXV) (24

October 1970) (accessed 2 October 2009); available fitp//www.urrdocuments.net/

a25r2625.htm On the Declaration Oopening up the possibility of lawful breakupsO, see Steven R.

Ratner, OEthnic Conflict in Territorial Claimg@rnational Law and Ethnic Conflict (Ithaca, NY:

Cornell University Press, 1998) 112 at 121.

8 Ipid.
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decolonization of nowseltgoverniny territories3° The §uperintendingoje of the General
Assembly wadighlighted by the Courtven if thelater Odifficult cases@f East Timor and
Palestinevere fell to theSecurity Councifor resolution

The validity of the principle ofelf-determination, defined as the need to pay regard
to the freely expressed will of peoples, is not affectethieyact that in certain cases

the General Assembly has dispensed with the requirement of consulting the
inhabitants of a giveterritory.”

It is evident that by 1970 whatever the Oforms and proceduresO available to the General
Assembly in cases of colonial selétermination, the norm had aggregated to the extent of
properly being regarded asright.”? In the case of Western Saharee {Geneal Assembly
has continually held to that viewreaffirming the right ofthe Sahrawi peoplainder
Resolution 1514 tdheir Osekldetermination and independenceCts annual Question of
Wedern Saharaf@solutions.”

While the Court continued touphold aright of self-determinationit has been careful to
limit its application topostcolonial (i.e. nonself goverimg) cases In its 1986Frontier
Dispute (Burkina Faso/Mali) decision, the Courfound that Othe essential requirement of
stability E has indued African States E to consent to the respecting of colonial frontiers,
and to take account of it in the interpretation of the principle of theds&fmination of
peoples.0* The Courthad such limitations in mind iits 1995Eas¢ Timor decisionwhen
concluding the right in a posblonial setting was universally bindingjth an erga omnes
characterOrhe principle of selfdletermination of peoples has been recognized by the United
Nations Charter and in the jurisprudence of the CBuit is one of he essential principles of
cortemporary internationdbw.3° "® Most recently, theCourt reaffirmed the settled nature

" Western Sahara Advisory Opinion, supra note 5 at para. 53.

" Ibid. at para. 55.
"2 Ibid. at para. 71. Judge Dillard noted in his Separate Opiniem,at page 123 that Oit may be
suggested that setfetermination is satisfied by a free choice not by a particular consequence of that
choice or a particular method of exercising it.O

3 See e.g. OQuestion of Western Sahara,O UN GA Res. 60/114 (18 Jabéip(sczessed 2 October
2009); available from: http://daccedds
ny.un.org/doc/UNDOC/GEN/N05/494/44/PDF/IN0549444.pdf?OpenElement
Recent resolutions have lost some of the emphatic tone of the 1970s and 1980s, Resolution 114/60, for
example, Ounderlinidythe Security CouncilOs support for the then Baker peacagpkam dptimum
political solution on the basis of agreement between the two parfiés@at para. 2.

" ICJ Rep. 1986, 554 at 567. The CourtOs concern over conflict between the dbttterstability of
colonially established frontieraf posseditis) and self determination in situations of seceding or
dissolving States is discussed by Jan Klabbers and RenZ Lefeber in OAfrica: Lost between Self
Determination and Uti Posseditis,O CatreBrsimann, RenZ Lefeber and Marjoleine Zieck, eds.
Peoples and Minorities in International Law (Dordrecht: Martinus Nijhoff Publishers, 1993) 37.

™ Case Concerning East Timor (Portugal v. Australia), supra note 1 at para. 29.

6 Q[A]ll States can be held to have a legal interest in the protection of E obligatignemnes.O Case

Concerning the Barcelona Traction, Light and Power Company, Limited, 1ICJ Rep. 1970, 3 at para. 33.
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of the right in its2004 advisory opinionLegal Consequences of the Construction of a Wall
Construction of a Wall in the Occupied Palestinian Territory, where it adopted itgrga

omnes finding in the East Timor case.”” One of themost discursive statemergboutthe right

to seltdetermination was given bjudgead hoc Thomas Franck im separate opinioon an
applicationby the Philippines to intervene in the ICJ c&seereignty over Pulau Ligitan and

Pulau Sipadan by the Philippines for Permission to Intervene (Indonesia/Malaysia). The
Philippines hadsought to join the disputm a territory and boundary proceeding betvee
Malaysia and Indnesiathat wasbefore the Court. The area in contention was the northeast
coast of Borneo, south of the Sulu archipelago of the Philippineseeking ¢ intervene, the
Philippines implicitly sought a review of decolonization carried out in the former British
Crown colony of North Borneo (now the Malaysian state of Sabah). Judge Franck rejected
any impropriety in the colonyOs 1963 -skdfermination anevas dismissive that any claim of
historic sovereignty of the Sultanate of Sulu to the territory could be contemplated in the face
of such an act.He noted that postolonial selfdeterminationwas @ legal principle fimly
established in modern texgsidicial decisions and State practi®e Had his reasoning been
available in the Western Sahara advisory case, the conclusions of the Court might have then
been more persuasive:

Accordingly, in light of the clear exercise by the people of North Bornetheif

right to seltdetermination, it cannot matter whether this Court, in any interpretation it
might give to any historic instrument or efficacy, sustains or not the Philigpines
claim to historic title. Modern international law does not recognize shevival of a
right of sovereignty based solely on historic title; not, in argngvafter an exercise

of selfdetermination conducted in accordanegh the requisites of intertianal

law, the bona fides of which has received international recognitfotind political
organs of the United NationsAgainst this, historic claims and feudal w@&onial
titles aremere relics of another interti@nal legal era, one that ended with the setting
of the sun on the age of coloniaiperium.”®

For all the norrmmsetting and clarity associated witthe right of peoples to self
determination incolonial settings, two shortcomisgare g@parent, especially when the
analogs of secessimh claims to seHdetermination andrredentistacquisition of territory
under cover of right of integration areonsidered.”® The first is that the process
requirements for the exercise sdl-determinatiorarevague. Nasingleformulacanhavea
uniform application and thus international lawprovides only the most generakdicia of
legitimacy. The practice imany successful cases suggests that a Ofree determinétion
political statusO should include referenduniike consultation conducted peacefullynda
without duress It should be a procesisat is gen to international scrutiny (if not oversight)
and both the administering power of the territory concerned and the UN having a joint and

""" Supra note 26 at para. 88.

8 Ibid. at para. 15. ublge Franck had previously rejected territorial claims in cases otphstial
determination. O[The Western Sahara case] has shown many nations, including the United States, are
willing to tolerate the use of force to effect a restoration of histdlecdiven in disregard of the wishes

of inhabitants.O OThe Stealing of the Sahara@ note 34 at 720.

" The case of Kosovo a current example of the former and South Ossetia of the latter.
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leadinginvolvement.2’ The greater shortcoming isethbsencef enforceability a weakness
here as elsewhere in resolving conflicts underctiressensual system that is international law.
The right ofpostcolonial self-determinatioris thereforeweak notably when the response of
states to attempts at secession insabe entitiesand in cases of the aggression acquisition
of a state or territory, amonsidered.®* The lorg andtragic case of East Timor is, next to that
of Western Saharaurely the exemplar afuch dack of enforceability ashthe consequences
which flow from thda. The central cause of é¢hproblem is the ineffectiveness of the
administering poweb the colonial Statd to guard againsthe predaion by states in the
neighborhooaf a territory toundergaoselft-determiration by its people.

If Spain took reluctantand incompletestes to prepare Spanish Sahara fmlf

determinationbeforeto 1975, PortugalOs interest in Timor can, to the time of its forcible
invasion on December 7, 1975, be described as benigpdmt of neglect. It was after the
annexation of both bypeighboringStates that the interests of the colonial powers reversed.
Portugalincreasingly expressed its conceomsthe question of Timor during the 1980s and,
among other things, brought thenfor Gap case to the ICJ 991.8% History vindicated
Portugal®role inexercising its responsibilities as the colonial pottxeoughits negotiations
with Indonesa leading to an agreement iMay 1999 establising conditions forthe
consultativeseltdeerminationreferendum heldater the same yea¥ Spain, for its part,
abandoned Western Sahdegure through theMadrid Accordandde facto when itwithdrew
entirely fromthe territory in February 1976. Several reasons expiagnstancenot least of
which was SpainOs fragile democracy in the time after Francisco Franco and the Ofacts on the
groundO of an apparently irreversible Moroccan occupation. Thieaediy any suggestion
that Spain could usefully resume a roleths administemg powerfor the Western Sahara.
Nor hasSpain been a party taultilateral negotiationaboutthe territory.®* SpainOs position
has been clear since it quit the territory:

Spain considers itself henceforth exempt from any responsibility of an interalti
nature in connexion with the administration of the said Territory, in view of the
cessation of its participation in the temporary administragstablished for the
Territory [and]

The decolonization of Western Sahara will reach its climax whewidves of the

80

81

82

83

84

Malcolm N. Shaw/nternational Law, 5" ed. (Cambridge: Cambridge University Press, 2003) at 231.
The procedural requirements to validate association or integration eégostal territories under the
principles expressed in General Assembly Resolution 1541 should be recalled.

E.g. Kuwait in 1990, Kosovo in 1999.

Supra note 1.

OAgreement between the Republic of Indonesia and the Portuguese Republic on the question of TimorO
(5 May 1999) (accessed 2 October 2009); available from:
http://www.eastimorlawjournal.org/UN/indonesiaparalonquestionofeasttimor.html The good

offices and referendum support role of the UN should be recallede. $&8N Security Council

Resolution S/1236 (7 May 1999).

Spanish civil society has become outspoken on the Western Sahakag. &&ahalibre.esO
(accessed 5 October 2009); available frbiip://www.saharalibre.es/

18



Saharan population have been valietypressed.®

As much as postolonial selfdetermination should turn on the effective, concerted
action of the administering poweoupled a responsivdnited Nationsb and in many
instances it ha®where a territory has been occupied byegghboringStatethe interest
of States will waneor having competing objectiveand so the United Nations will
inevitably find itselfalone inresolvingthe matter It must necessarily do s the
context ofa Security Council concerned with the maintenance of peace and security.
Given this reality,what can berelied on to ensure a successful taking eohon-self
determined territory ipermaneni{and large scalegettlementby the occupying power
more sowhenits civilians can be employeih the task MoroccoOs 197Breen March
into Western Sahara and subsequent admission of foreign exploitation of the territoryOs
fisheries and phosphateservedulfill ed theformula® Defined thusthe formula would
alsoappeato be succeeding in the occupied West Bank of Palestine.

Impasse over the exercise of a singular right

The impasse over Western Sahara owes much to the singular normative vievadldigen

a case exclusively withirthe law anddiplomatic requirementof postcolonial self
determination.It should not be surprising that it would have lead to the polarity of positions
between the Polisario Front and Moroccinsistence on anythingpproaching a proper
exercise or application of the right would have as its reciprocal corollary an absolute denial.
Were Morocco the legitimate and original administering colonial power over the Western
Sahara, the resulting impasse could approach aec@ide acceptance. But Morocco, it
should be recalled, acquired and retains the Saharan territory by armed force, in a manner
that would meet the emerging norm of aggression as an international driraeight of the
Sahrawi people to exercise the tighf seltdetermination has been subsumed within an
apparently irreversible territorial conquesthis is the core of theonflict.?’” Absent a
supervening force (or compulsionponone or both oPolisario and Moroccthe conflictis
intractable. The implicit aim of the Madrid Accord has been achievedhe formal
commitmentof the partieso respect Othe views of the Saharan populatixpressed through

the Djema®has proven whollyinenforceable.®®

8 QLetter from the Permanent Representative of Spain to the United Nations addressgddethey

GeneralO (26 February 1976)NUDoc. S/11997 (accessed 5 October 2009); available from:

http://daccessldsny.un.org/doc/UNDOC/GEN/N76/043/9PDF/N7604397

pdf? OpenElement The temporary administration was tloatdqed for by the Madrid Accords.
8  See Jeffrey J. Smith, OThe maritime jurisdiction of the Western Sahara and the duty of states to
preserve Saharan fisheries resources pendingls&fminationO (October 2002) (unpublisBgdper
on file with the athor). See also Hans Corell, OThe legality of exploring and exploiting natural
resources in Western Saharé@ference on Multilateralism and International Law with Western
Sahara as a Case Study, Pretoria (5 December 2008) (accessed 22 September 20@83ble from:
http:/lwww.havc.selres/SelectedMaterial/20081205pretoriawesternsaharal.pdf
8 OThus the [Western Sahara Advisory Opinion] case can best be characterized as a latent conflict
between territorial integrity and sedetermination.Michelle L. Burgis,Boundaries of Discourse in
the International Court of Justice: Mapping Arguments in Arab Territorial Disputes (Boston: Martinus
Nijhoff Publishers, 2009) at 205.

8 Supra note 31 at Article 3.
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A determined statehood

In the decades thguestion of Western Sahahnas existed there has been little consideration
about whether the Sahrawi people, together with their territory, exists as a state. An analog
can be seen, once again, in the case of East Timor, which formed a putaticel@oat
government that declared indammlence on November 28, 1975, scant days before its forcible
annexation by Indonesia. But the comparison is a limited one, as the SADR appears to enjoy
many more elements of statehood. What can be said about the masdlef East Timor (or
Palestine, or in a different context, Kosovo) is that the organized international community has
proven reluctant to accept the creation of new states without some decolorikation
process, including the imprimatur of the Unitedatldns. However, the considerable
evidence ofSaharawistatehood is undeniable. The classic tesiaditia of an independent

legal personality, together with an effective (if limited) operation of the mechanisms of state,
have been present for 35 yearThat the case of Western Sahara may have been obscure in
world events or its people relatively few in numbers cannot limited the comparisom with
stae-in-waiting such as Palestine a statan-all-but-formal declaration such as Taiwan.
Approachingthe question of Western Sahara as one of a state acquiring the territory of
another by force may yield some specific lessons for the stalled process of decolonization and
has a general utility in the consideration of norms preventing aggression andiaérrito
conqguest. In other words, the&asechangeswhen theissue becomesne ofthe extent to

which Western Saharaasevolvedto a selfgoverning, independent state.

To undertakehe analysisof statehoodn such circumstances oneust first contend with
an issue of legitimacyThe Sahrawi people may not have been able to constitute themselves
as a state in the absence dégitimate act okelf-determination. That seems an acceptable
conclusion, if the precedents of decoloniaatipractice are acceptedlf the organized
international community (if not international law) itself has a strong presumption against the
creation of new States ribugh dissolution and secessitimeen correspondingly, it would
seem that &igh standard ithe exercise of setleterminatioris needed for the acceptance of
statehood emerging from the colonial conditiadotwithstanding the absence standards
under international lawas to what make$or a consultative and therefore credible post
colonial ®If-determination process, such a standard has &emptedhs necessary in recent
cases history suggests a wide range of processes will be acceptable, as has been
demonstrated formally in the 1999 case oftHamor andwith very little in the case of oth
of AfricaDsdecolonization.®® The requirement for some legitimacy, however, in the
emergence of a new pesblonial state can been seen in tases ircredibility was absent
credible, most clearly in unilateral declarations of irelegence byllegitimate regimesthe
1965 case of Rhodesia being an examplée long impasse over the terms and operative
conditions for a selfletermination referendum in Western Sahaakes out thgerceptual
custom. If nothing elsethe singular requirement f@ credibleact of selfdetermination has
ensured the easy success of the territorial dynamic in WeSdieara.*°

8 The pending postolonial devolution case of New Caledonia falls somewhere between these extremes.

See the summary ONoumea Accorth@ alian Indigenous Law Reporter, 7 (2002): 17 at 88.
% Olt could be said that every avenue had been explored. No stone was left unturned to further the
identification process with the voluntary cooperation of both parties E It shocked some members
when [the Secretargeneral, Boutro&hali, reporting to the Security Council in November 1995]
went on to concede that although he had hoped to see identification completed, he had no really
expected the referendum as envisioned [in the 1990] settlenaentopprove possible. His hope had
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The assessmenf Sahrawi statehood must necessarily avoid the problebeiofy ana
priori remedial exerciseThereis attractveness to move a different ordering norm in the
conflict. This is as much as respento a frustrated situation a®uld berestorativegiven
the wrongfulness of Morocco@mntinuingannexation of the territory. That saitletconfict
over Western Sahara ins legal and politicatliplomatic dimensions will not beesolvedby
the teleological step obypassing its basis as a sddtermination problem. Discerning
statehood is useful only for what it arrives at and how it might inform resplaf the
conflict. It is a less helpful exercise whartiended forsubstitutioml use.®> The concern
over an improper or unduly remedial assertion of Sahrawi statehood can be placed within a
proper context, however, when it is appreciated that manlyeointidents of that statehood
have long been present and that what remaiasroader recognition stichfact.

The classidegaltest of statehood is broadit one end of a continuum of criteria is the
notion thatO[np rule of internationalaw E requires the structure of a State to follow any
particular pattern, as is evident from the diversity of the forms of State found in the world
today.3° The otherextreme $ embodied by the requirement fotternal recognition of the
new gate a matterwhich shouldarguably be the question for the I@Jits deliberations
about KosovoO<2008 unilateral defaration of independence.®®> The generallyor Omost
widelyO accepted criterid the le@l existence of a State his basis inthe 1933Montevideo
Convention on Rights and Duties of States, at Article 1:

The State as a person of international law should possess the following qualifications:
(a) a permanent population; (b) a defined territory; (c) government; and (d) capacity
to enter intaelations with otheBtates.**

The Montevideo Convention criteria reflecthe underlying condition for the @éstence of a
state, whichmight be called Ogeographic sovereigntgdlative to othertates, the test is one

been that faced with the figures emerging from identification, the parties would start direct

negotiations.O [Footnote omitted¥lestern Sahara: Anatomy of a Stalemate, supra note 8 at 83.
91 Cf. the case of Kosovo.KOsovo does appear to be the first case of Oremedidesetfinationd E
the will of the people, unambiguously expressed, may increasingly guide international action in
dramatic and, admittedly, exceptional circumstances of this kfwhsted Statehood: Kosovo’s
Struggle for Independence, supra note 57 at 239. Query whether the sidferminations of East
Pakistan or Palestine have been any less remedial.
92 Western Sahara Advisory Opinion, supra note 5 at page 434@occo's request [for the ICJ take into
account the Ospecial structure of the Sherifian StateQ] is therefore justified. At the same time, where
sovereignty over territory is claimed, the particular structure of a State may be a relevant element in
appreciating the reality or otherwiséa display of State activity adduced as evidence of that
sovereignty.O
% Supra note 26. In December 2009 the Court heard argument on the reference question; Ols the
unilateral declaration of independence by the Provisionatutistis of SeHGovermrment of Kosovo in
accordance with internationaw?0
% Malcolm Shaw notes that Article 1 is Othe most widely accepted formulation of the criteria for
statehood in international law EQternational Law, supra note 80 at 178onvention on Rights and
Duties of States adopted by the Seventh International Conference of American States (the @lontevideo
ConventionQ) (26 December 1933), 165 LNTS 19.
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of defining the redtive physical pgsence of thetate. Thiscan be seen ithe doctrine ofti
posseditis as appliedor the stability of national territoriga the Latin American and African
postcolonial order.However irregularly or unjustly arrived & ,stable regime of boundaries
and therefore defined territoriés vital to ensure the existence of a netats and a stable
international order. The Organization of African Unity (as it then was) recognized the utility
of the doctrine and its implications fétfrica in its 1964 Resolution on Border Disputes
Among African StatesOMember States pledge themselves to respect the borders existing on
their achievement ofational independence® The International Court of Justickas
describeduti posseditis asnecessarfdo preventthe independence and stability of new states
being endangered by fratricidal struggles provoked by the changing of frontiers following the
withdrawal of the administeringower.(3°

Criteria similar to those of th&fontevideo Convention have beensuggestedrom time to
time. They are uncontroversiathen considered in the operative sensstatecontrol .e.
governance) over a defined territory. The test proposd@47by Hersch Laterpachts an
example: O[T]he conditions which give rise to a legitimate claim of statehood [are] the
existence of an independent government exercising effective authority within a defined
area G’ A number of new tmteswerecreated inlater decadeandthusa recently proposed
criterion is attractivenamelyOa certain measure of stability [for the new entity to be] viable
and able to discharge its international obligatiefiectively.(3® James Crawfordategorizes
such operative testsas Ogeneral criteria based effectiveness3° They maintain the
distinction betweemphysical presence a territorial area together witn internally directed
ordering mechanisnrom those manifestingnaexternally oriented capacity amdresulting
standing among othetades. Both broad categomseare not without ppblemsin an exercise
of defining Sahrawi statehood, although the evidence (and comparison to otheolpo&il
stateskuggestsheyhave been fulfilled in the present case.

The Saharawi State
The Sahanai Arab Democratic Republic (the OSADRO) was proclaimed by the Provisional

Saharawi National Council on February 27, 187@rderOto avoid a juridicghit accompli
being created by the Spanish withdrawal and Moroddaarntanian occupation of the

% OAU Doc. AHG/Res. 16(l). See also Atrticle Ill of th&arter of the Organization of African Unity
concerning respect for the territorial integrity of other States.

% Frontier Dispute (Burkina Faso/Republic of Mali), supra note 74 at para. 21.

97 Recognition in International Law (Cambridge, UK: Cambridge University Press, 1947) atQfhese
[conditions] coincide with the conditions which permit a State to recognize a seceding community
without committing an illegality in relation to the parent Statéd.

% p_K. Menon,The law of recognition in international law: basic principles (Lewiston, NY: Edwin

Mellen Press, 1994) at 39. Menon posits tests of stability including the peaceful and orderly transfer of
power from the mother country and internal stability. Both arguably fall within a category of internal
governance.

% JanesCrawford, The Creation of States in International Law, 2" ed. (Oxford: Clarendon Press, 2006)
at 46.
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towngDof the territory.’® Over the following days the SADR@®=mchinery of government

was ceated, a constitution adopteahd civil leadership psitions announced® Foreign
government ecognition of the SADR began immediately MadagascarOs recognition
together with those dBurundi and Algeriawas given in thdirst week of the putative new
republic. The formalities,at least were in placesven if not arrived at by an internationally

(or traditionally) accepted act of se@létermination. In later yars, the SADRhas convened
democratically chosen and operatingngresses of its people for the purpose of popular
elections and governmental review, including constitutional amendmerie. Sahaawi
stateis not without frailties. The extent of a OnasibeconomyO is quite limited in the
context of a displaced population. While the government of the SADR may provide services
for education, healthcare, and justice, to name a few, there are constraints to them in the
context of the Tindouf camps. Whatremarkable about the Saharawi state is the cohesion
and continuity of its internal governance, together with its popular support, and the long and
widespread acceptance of its political arm, the Polisario Front, in other capitals.

A continuing population

Application of the first two Montevideo criteria to the case of Western Sahardd not be
controversial The territory was found to have had a Opermanent populationO¥esthe:
Sahara Advisory Opinion.*®? But for changesesulting from Moroccarsettlemeniand the
exodus of most Sahrawis to Tindaifch a present populatiorould otherwise havaulfilled

the criterion. However, he CourtOBnding in answer to the first of the reference questions
from the General Assemblyas thatthe Sahararterritory had beeroccupied at thg@oint of
colonial conquest in the f&entuy. It was nota finding in the strict sense dhe presence

of a permanent population for the purposes of statehood. tHaatis overstating the
distinction, because a pernariband identifiably distinct ethnic populati@was present in
the territory at the critical date of SpainOs withdrawal as the colonial power in TB@&5.
Western Sahara was neitherra nullius at the time ofts colonial acquisition owhen it was
abandoned. And so the issue, as a matter of finding a Saharawi statehood, would appear to
be settled. If there remains any doubt that such a population was present, and remained
distinct, the assessment of its composition can be done with regard tertbdspin the
conflict: (i) the critical date of Spanish abandonment in November 1975 tire alternative

on the proclamation of the Sahaiastate in February 1976ii) during changes in settlement
and the refugee exodus in the years following; diig the present The issue, in other
words,is a matter of when the population necessary fimel¢he presence of a state has been
present. Twaesponses particular to the question of Western Sahara are nibed@d} that
displacement of a populatiohy forcible annexation of territory does not abrogate the
requirementof meeting the criterian East Timor andhe West Bank of occupied Palestine
are broadly similar examples this regard The second view, that of continuity, recognizes

10 Western Sahara: The Roots of a Desert War, supra note 8 at 238. Arguably, there were a sufficient
number of displaced Sahrawi present to haveemadithe proclamation legitimate. A report of there
being 25,000 Sahrawis under arms in 1983 supports a finding of popular consent to creation of the
SADR Idem at 291.The text of the proclamation, including a call for recognition of the SADR
(accessed 5 October 2009) is available from: http://www.arso.efghith

101 A current version in French, adopted at a Sahrawi national congress in 1999, can be viémed on
(accessed 2 October 2009); available from: http://www.arso.o@08t.99.htm

192 Supra note 5.
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the presence of remaining Sahrawis and the continual (and continually accepted claim) of the
Sahrawi people to return to the territory under established conditions fatesetmination.

The weight of eidence, including the SADROs independence proclamatioBahrawi
populationcontinuing in the territory, the illegality of MoroccoOs ongoing annexation, and
the legitimacy of right to the territory following tH€J0O4975 advisory opiniorall point to

the legally supportableffectivedateof creation of the Sahana statebeingFebruary 1976.

It might be reasoned thahe Sahrawi peopleavingevacuagd parts of Western Sahara
after November 1975he territory was not populated sufficiently the SADR to exist. The
facts of the time refute thisThe 1974 Spanish colonial censpeoved sufficiently accurate
and credible such thaio seriousdispute was madehen its results were applied 20 years
later during the UN voter registration process of tt@90s. Further, saveor MoroccoOs
annexation of the territory the Salwi population would not have been displaced.
Additionally, Sahrawis remained in both towns and encampments, notably in the eastern part
of the territory, including afteloroccoOsonstructionof a defensive sand wall in the 1980s.
Finally, the125,000Sahawisliving since 1976 in four camps at Tindouf just inside Algeria
areobviously refugees and have been clear in their desire to return to Waaltara'®® The
part absence & populationover so many years, as a direct result of the armed annexation of
Western Sahara, is not a bar to fulfilment of the legal requirement that a territory be
populated for a state to have legal personality.

The origin and nationality of peoplesnow residng in the Western Sahanaresents a
different problem. While nota relevantto the issue of statehood, the issue of Moroccan
settlers having been present in Western Saf@araalmost 35 years offers animates all
considerations of whkh state is to govern the territory in future years, and how it would do
so. A majority of thepresentpopulationwithin Western Saharéleaving asideMoroccoOs
largemilitary presenceare people Wwo originated from Morocco.This was the intention of
the Green March and it has succeeded, although at considerable financial cost to the
government of Morocco. \Edenceof that population®s mbers andsettlement patternis
difficult to obtain, although the failed voting registration process of the 199%&xs @& useful
indication of the numbers of Moroccan settlers.related issue is that status of the large
number of Moroccan armed forces personnel in the territory. It is difficult to conceive of
many of them remaining should a Saharawi state cometéntitorial control, but some
might claim a connection, by kinship for example, to the territofjhe issueof settlers
remaining in aterritorially restoredSaharai state would be a significanevenoverriding
practical issue. Howevethe question othe legal existence of the Sahwi dateis not one
or nationality orcitizenship. The question of the rights of remaining Moroccseitlers
should theSADR be restored to its entiterritory could be acceptablgnswered The
pledges oKosowOsadmiristrationaboutthe rights of minority groups, notably Serbstlie
northern part of that territory, ihdependenceesultsare a current example oivhat can be
done The presence of a minority group (or one possibly even numerically in the majority)
neednot at this stage enter tkgquation of statehood under international law.

States [are required] to have a permanent population: it is not a rule relating to the
nationality of that population. It appears that the grant of nationality is a ntster t

103 see generally Human Rights Watéhyman Rights in Western Sahara and in the Tindouf Refugee
Camps (New York: Human Rights Watch, 2008) (accessed 2 @ctdb09); available from:
http://lwww.hrw.org/sites/default/files/reports/wsaharal208web.pdf
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only States by their municipal laf@r by way of treaty) can perform.

[I]n the absence of agreement to the contrary, persons habitually resident in the
territory of the new State automatically acquire nationality of that State, for all
internationalpurposes, and lose their former nationality, but this is subject to a right
in the new State to delimit more particularly who it will regard asati®nals.*®*

A defined territory

To consider the second test prescribed by Maatevideo Convention. It, too, is easily
fulfilled, for the Saharaterritory iscertain in its physical extent as a result of clear colonial
boundary arrangements. That history may be briefly recalled.884 SpainOs presence in
the along the Saharan codsbm Cape Bojdor in the north to Cape Blanc at the entrance to
the Bay of Levrierwas made formathroughthe signing of OActs of AdhesionO by tribal
chieftains of the Oulad Bou Sbaa in the presenaeSg—orBonelli.}°® The French interests
on theMauritanian coasandfarther southnto Senegahecessitateddditional stepsto divide
Europeancolonial interests.Accordingly, Spain and Francagreed orOctober 26, 1886 to
divide theCape Blanc gninsuladownits centre.!°® Thegeography of the peninsuted left
unresolvedtheinland, eastwest runningoorderto the north, Spain admittintpat Oduring the
course ofnegotiations in 189E the [southern] limit of its [R3 de Oro territory to the north
of the peninsula] was the parallel 21%: 200Natittude]. 3% Franc®s intention to acquire
fishing rights in the Bay of Levrigfin present day Mauritaniggnd thesalt pans inland at
Idjil was realized in the boundary treaty of June 27, 190®% Convention pour la
délimitation des posessions francaises et espagnoles dans |‘Afrique occidentale, sur la cote

du Sahara et sur la céte du Golfe du Guinée.**® Olt was during this period Spain accejphed
division of Cape Blanc, leaving all of the Bay of Levrier to France, a matter made clear by
thetreaty...O' As such, theeritoryOsouthern frontier was defined:
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The Creation of States in International Law, supra note 99 at 52. KosovoOs 2008 declaration of
independence offered the promise of protection for minority rights groups in the territory.

See the OSpanish NotificationO of January 9, 1885 reproduced in EngfistuinBoundaries,

supra note 10 at 88. See also th®estern Sahara Advisory Opinion Documents, Volume lkupra

note 5 at 230. Controlled directly from Spain in 1885, the territory was transferred by decree to the
administration of the Governdgseneral of the Canary Islands in April 188Fhe same instrument
extended Spanish control some 150 miles inland from the R’o de Oro coast.

Western Sahara: The Roots of a Desert War, supra note 8 at 45.

SeeWestern Sahara Advisory Opinion Documentssupra note 5 at Volume Il (translationdm

French). The parties failed to agree upon an extreme eastern inland boundary during 13 meetings from
1886 to 1900./bid. Volume | at 290 ff.

92 BFSP 1014 (also known as tfienvention between France and Spain for the Delimitation of their
Possessions in West Africa) (hereinafter the 00 ConventionO). Sedfrican Boundaries, supra note

10 at 439. See also théestern Sahara Advisory Opinion Documents, Volume lkupra note 5 at 157.

Translation from FrenchWestern Sahara Advisory Opinion Documents, supra note 5, Volume Il at
20.

25



On the coast of Sahara, the limit between French and Spanish possessions follows a
line which, from a point [at Cape Blanc] follows the middle of the said peninsula,
dividing it equally as the terrain permits [armntinuing to the north until it meets
parallel 21% 200 North. The frontier will continue to the east along [such parallel]
until intersecting the median of longitude 15% 200 west of Paris (13% west of
Greenwich).**? [Translation from French.]

The courseand marking of Western Sahara®sthern frontier wathe subject ot 1956
agreement between Spain and Frandaich provided for amore accurate delineation of its
inland course notably west of MauritaniaOs salt pans at Idjiladnableiron oredeposits at
Zouerate.!!

Western Sahara®srthern frontiecame to be established in a somewhat less certain and
more political fashion. By the late 1800s, Spain was already in possession of its fishing
enclave on the African coast directly east of thaealw Islands, at Sidi Ifni. Competing
Europeancolonial interests in Morocco led to Spain and Fraseeretlyagreeingto divide
their areas ofinfluence!*®> However, although agreement was reached in 1Sp&in
withheld ratificationfor a time, over corerns about the strength of a possiBeglish
reaction. By 1904 FranceOs presence in Morocco wi@snger as a result of the mutual
settlement with England of colonial interestsllowing the 1895 AngleMoroccan
Agreement. The resultingConvention between France and Spain respecting Morocco,
ratified in October 1904, clarified the extent of SpainOs control along the northernnSahara
coast. SpainOs holding waemarcatd, to starfrom an inland pointproceedeast along the
26Y%, meridiaandturn north to follow the valley of th®raaandbefore turning finallyto the
coast south of Agadir. The line drawn encompa&einOSidi Ifni enclave.

In order to complete the delimitation set out in Article | of the Convention of 27 June
1900, it is undrstood that the demarcation between the French and Spanish spheres
of influence shall start from the intersection of the meridian 14v4 200 west of Paris [12Y4
W. of Greenwich] with 26% north latitude, then follow [a line] east to the meridian 11%
west of Pas [8¥4 400 W. of Greenwich]. The demarcation shall then proceed north
along such meridian until its reaches the [basin of the] Oued Draa, the thalweg of
which it will follow until the meridian 10% west of Paris [7¥% 400 W. of Greenwich],
finally the meridan 10% west of Paris until its reaches a line drawn between the basins
[or watersheds] of the Oued Draa and the Oued Sous, and following it, in a westerly
direction, [the same] line drawn between the basins of the Oued Draa and the Oued
Sous, and then beeen the lines of the coastal basins of the Oued Mesa and the Oued

Y0 1900 Convention, Article 1,supra note 10. Article 2 of the Treaty provided that Spanish fishing

activities, including landing for processing and vessel repair, could continue Oas beforeO in a narrow
channel sout of Cape Blanc.
YL Franco-Spanish Agreement delimiting the Mauritania-Spanish Sahara boundary, 19 December 1956,
I.B.S. No. 149 at 2. See ald@vican Boundaries, supra note 10 at 443: OThe Convention of 1900
resulted in fairly adequate demarcatiorthed south and nortbast of Spanish Sahara. However, prior
to the Agreement of 1956, the concave sector in the ssaghremained undemarcated and even
indefinite in principle to some degree ... The 1956 Agreement appears to be the formal outcome of a
ddimitation agreed upon in diplomatic exchanges in 1945.0

12 Western Sahara: The Roots of a Desert War, supra note 8 at 47.
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Draa until the nearest point of the source of the Oleroualt.'*® [Translation
from French.]

Importantly, the/904 Convention accorded Spain a Ofull liberty of actionO in the coastal
strip between 26Y% and 27v4 400 North, as far west to thdesioabed demarcation 11¥s west
of the Paris meridian, all of which was said to be Ooutside MoraegitoryQ** The
present territory of the Western Sahara was thus defooedprised othe Ro de Oro region
and, in the north, the Sequiet el Hamra (Saguidaghra) region. Further norgret wasthe
OSpanish Southern ZoneO in Morocco, krtogether with Sidi Ifnias the Tekna Zone.

SpainOs Ofull liberty of actionO in Saguldaehra wasconfirmed eight years later,

on November 12, 1912, by the final convention demarcating the French and Spanish
zones in Morocco and the Sahara E [ Spanish protectorate zone in northern
Morocco was reduced to a small strip of coastline and a portidred®if Mountains,

while in the south Spain had to give up its previous hopes of acquiring some of the
Anti-Atlas range and accept a small protectorate zone sandwiched between the Draa
and parallel 27% 400. Known later as Spanish Southern Morocco, thiddedsby
Frenchruled territory from Spanish Ifni, a tiny enclave of about 580 square miles.
To the south of parallel 27° 40°, the 1912 convention ratified Article Six of the

1904 convention, thus confirming that Saguia el-Hamra was “outside Moroccan
territory” and could become an outright Spanish colony rather than part of
Spain’s protectorate zone in Morocco.'*> [Emphasis added in boldootnote
omitted.]

It was thus in 1912 thaWestern Saharacquired i present land frontier with Morocco
Although the inlandparts of the boundary with Algeria and Mauritameuld not be
demarcated foB0 years Spanish colonial sovereignty within them had besablished.**®
As notedabove Spainwould eventuallyreturn its protectorate areasrth of the territory to
Moroccowhen i presence was no longeieble.'’

Events afterMoroccoOs1975 occupationof Western Saharaonfirmed the physical
extent oftheterritory. The include the April 197&greemenof Morocco and Mauritania to
demarcée their areas of occupation the taritory. The territoryOs exterior boundaries

113 Article V, Convention between France and Spain respecting Morocco, 3 October 1904, 102

B.F.S.P. 432 (thel@04 ConventionQ). SeeAfrican Boundaries, supra note 10 at 151. Cf. the English
translation at théVestern Sahara Advisory Opinion Documents, Volume Il at 231supra note 5.
Y4 bid. at Article VI. The Convention provided that Spain was to cede its northern Moroccan
enchves of Fez and Taza, and that Tangiers would become an international zone. Under Article IV,
Sidi Ifni was recognized as existing from 1860 as a Spanish enclave.
Y5 Western Sahara: The Roots of a Desert War, supra note 8 at 48.Treaty between France and
Spain regarding Morocco, 27 November 1912, (1913)47IL (Supplement) at 81, for which see the
French language text 8festern Sahara Advisory Opinion Documents, Volume llsupra note 5 at 208.

118 gspain did not move inland and occupy the interior oftéetory until 1934.

17 See theSpanish-Moroccan declaration of 7 April 1956 at théVestern Sahara Advisory Opinion

Documents, Vol. 1,supra note 5 at 310.
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remained intact under dhagreemeneven after Mauritania evacudtds areaas a result of
anAugust 197%eace agreement withe PolisarioFront.*'® In later yearsvorocco(and the
United Nation¥ acknowledged what are at least administrative boundaries for the territory
for purposes ofoter identification andMINURSOOs operationAs well, theprocess ofoter
identification duringthe 1990dor a referendum on detletermination \@scarried out orthe

basis of family or national ties to the territory, including those 100,000 persons claimed on
behalf of Morocco who had not resided in teeritory duringthe 1974 Spanishensus.*'°

The territory has also been exchudfrom bilateral treaties such as the Uniettes
Morocco Free Trade Agreement2804.'° Importantly, the settled nature of the territoryOs
frontiers and the Saharawi stateOs title to it has been recognized by the African Union.

MoroccoOs construati of a defensive sand wall (or berm) in Western Saligra
something of a factom defining Sahararterritory for purposes of statehoodThe berm,
which preserve$or Moroccothe western twahirds of the territoryis effectively a partition
of the entie territory.*! It is a defesive structure built to prevent attaclkon the Bou Craa
phosphate mine southeast of/&loun and key towns, such as Smara in the north. The area
east of the berm has been left to Sahrawi occupation in places such as Tifariti and Bir Lahlou.
The presence of the berm as a feature aligned withtetritoryOs eastern and southern
boundaries emphasizes the fact that Western Sahara is both occupied by armed force and that
its colonially established boundaries amplicitly recognized by Morocco.

No assessment of Western Saharan territory woeldcdimplete without noting the
SADROs recent enactment of legislation to claieap jurisdiction seaward of ifstlantic
coast The step was taken in January 2009 in response to concerns over the illegal
exploitation of the territory®Os maritime resourcesably a richfishery.*?> Among other
things, the legislation declares a 200 nautical rakelusive economic zongith the extent
of such an areaoon to bepublicizedon maps. This act of the Saharawi governnveaut
noted by the Secreta@eneral in geriodic report to the UN Security Council ainals been
the subject of continued calls to restrict foreign flag fishing under Moroccan license in the
waters off theterritory.!?® Morocco chose not to comment on such claim of ocean

Y8 Supra note 39 and accompanying text.

Y19 SeeWestern Sahara: Anatomy of a Stalemate, supra note 8 at 59 ff.

120 | effect January 2006. See Letter of Robert B. Zoellick (Executive Office of the President, United
States Trade Representative) to the Honorable Joseph R. Pitts July 20, 2004 (on file with the author).
OThe FTA E will not include Wesrn Sahara.O Controversially, the maritime area off the territory has
not been excluded from Moroccan fisheries agreements with the European Union and Russia.

121 see OMap of the Western SaharaO (MINURS@vised January 2004) (accessed 25 September
2009); available fromhttp://www.un.org/Cartographic/map/dpko/minurso.pdf

122 geeLaw No. 03/2009 of 21 January 2009 Establishing the Maritime Zones of the Saharawi Arab
Democratic Republic (accessed 15 September 2009); available from: http://www.arso.€¥dio8
See also Jeffrey J. Smith, OThe maritime jurisdiction of the Saharan Arab DemocraiiicRef25
July 2003) (unpublisheBon file with the author).

123 Report of the Secretas@eneral on the situation concerning Western Sahara (13 April 2009), U.N.

Doc. S/2009/200 (accessed 2 October 2009); available from: http://dalttsess

ny.un.org/doc/IIDOC/GEN/N09/290/58/IMG/N0929058.pdf?OpenElement
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jurisdiction. In February2010, the European Union admitted that is participation in fishing
Saharan waters under a 2087sheries Partnership Agreement with Morocco had been
illegal.’®* The claiming of ocean jurisdictio® unprecedented in decolonization cases or,
apparently, inftes occupietly othersbis evidence of the SADR@®stermination to assert a
continuing claim as the parproperlyentitled to Saharan territory.

The Sahrawi capacity for government

It is the tworemaining Montevideo Convention criteria that are more subjective, with a
purpose, at least in part, to defite externalegitimacyof a wouldbe State. Te criteria of
government andcapacity to enter relations with other States are less amenable to
guantificaation and morghe subject ofassessmentf not something approaching outright
positive approval, by othetages Both criteria are useful or evemecessarys thebasison
which toassess the capacity to engage ottates (and the organizesymmunity of States
generally). As such, themceptanceis an important aspect of what is essentially a fifth
criterion for the existence of a statecognition. In the postcolonial settinghiere may be no
better exemplar athe application of the final two Montevideo criteria to such realh the

case of Western Sahara.

There is no doubt thahe displaced people of the Western Sahara possesbla
government They havehad a continuous andemocratic government, if limited in the
services it can provide and governance it might undertakeg 1976.While the SADR may
be organizedand have functionedhrough a single political entity, the Polisarkront
governmenftfor purposes ofnternational law exists.That government hasontrol over the
polity of the Sahrawi people together withat part ofSahara territory not occupied by
Morocco. That a functioning and legitimate government can exist and bgtedtder the
purposes of intestate relationsdraws from theexample of governmenias-exile during
World War I, including those oHolland, Poland and Norwagnd, more recently, Kuwait.
However, he precedent should not katendedartificially. The governmenin-exile cases
are distinguishable from #t of the SADR,the former having enjoyed popular sovereignty,
widespread (if notuniversal) recognition andomplete territorial control before being
displaced.*®

The manifestation®f a functioning government are present in the SADRor the
Saharwvi statethe task of government is, in some wasaightforward, concerideas it is
with the security of its people displaced into Algeridhere arefor example few land
related issues to be dealt withzor purposes of a sovereign controlling government under
international law, the more substantiwelicia of an existing and competeniclude the
maintenance of social order actil societyin the refugee camps at Tindoalbeit with

124 Schoo, Johann. OLetteFisheries Partnership Agreement between the European Community and the
Kingdom of Morocco Declaration by the Saharawi Arab Democratic Republic (SADR) of 21 January
2009 of jurisdiction over an Exclusive Economic Zone of 200 nautical miles off the W&stkeana
Catches taken by Eflagged vessels fishing in the waters off the Western SaharaO (European
Union/Commission Legal Service Opinion), 13 July 2009 (unpublig§ietter on file with the author).
The letter was released publicly on February 23020

125 Consider East TimorOs unilateral declaration of independence on November 28, 1975 in the face of

imminent invasion by Indonesia. No state recognized the declaration and no effective (or recognized)

governmendn-exile was established.
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substantial externally deliveredhumanitarian relief There is alsothe uninterrupted
governancein those areas oWestern @®hara proper under the SADROs contrdhe
Saharwvi state hasalso proven itgapacity forthe metainstitutions of government, including
legislative power, foreign affairghe functioning of courts, a putative defence force and an
increasing accountalty in the observance of human rights and international humanitarian
law in recentyears.®® As for the stateGsompetency to conduct foreign affaifieaving
aside for the present the issue w@ite recognitions of the SADR after 19Tbeacceptancef

the PolisarioFront acting asa governmentin selfdeterminationnegotiationsmust be
recalled. However,applicationof the third Montevideo criteriomlemands not so much a
capacity orrelative competency ast doesgovernmental control or sovereignty within a
defined geographic area:

The point about Ogovernment® is that it has two aspects: the actual exercise of
authority, and the right or title to exercise that authority E Tokowing conclusions
suggest themselves. First, to be a State, an entity must possess a government or
system of government in general control of its territory, to the exclusion of other
entities not clairmg through or under it.

Second, internationdaw lays down no specific requirements as to the nature and
extent of this control, except that it include some degree of the maintenance of law
and order and the establishment of basic institutions.

Third, in applying the general principle to specifiases, the following must be
considered:

(1) whether the statehood of the entity is opposed under title of international law: if
so, the requirement of effectiveness is likely to be more strictly applied;

(2) whetherthe government claiming authority, if it does not effectively control the
territory in question, has obtained authority by consent of the previous sovereign
and exera@es a certain degree of control,

(3) there is a distinction between the creation of a n@te®n the one hand and the
subsistence or extinction of an established State on the other. In the former
situation, the criterion of effective government may be applied more strictly.
[Footnotes omitted J2/

It is control to territory, theefore, whichmatters andgo presents a problem in the case of
Western SaharaThe question of governin@r OcontrollingQggitimacy is bound up in the
circumstances of th8ADROs creationlust as the issue of saletermination musgproperly
be realized throughomsultationof the people involvedso a transfer of sovereign power and
its continued exercise must similarly be arrived at. International lawaltaw that the
government of the SADR is not in entire sovereign control of the territory of the Western
Seéhara. The central issue, howevieecomes one ohe legitimacy ofgoverningauthority,
viewed externally Theissuemust be examined on itserits But the frailty or shortcomings

128 Human Rights in Western Sahara and in the Tindouf Refugee Camps, supra note 103.

127 The Creation of States in International Law, supra note 99 at 559.
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in the SADROs governmental control shawdtibe confusethat ofMorocc in the territory.

One aspires to be or is presumptively legitimate. The other is undeniably contrary to
international law. MoroccoOs presenoe Western Saharaould not in any event satisfy a

test of being popularly arrived.atlf competing sovereigies must be examined, the better
comparator may be Spain, in its capacity as the former colonial administering power. But
Spain has relinquished that role and duty. It is these circumstances that leaves the case of
Western Sahara, there being no currexample of a governing or administering authority
acting within international law. Even Namibia, after a fashion, had the formality of the
United Nations Council for South Weafrica'?® The circumstances suggest thainae of
governmental capacity and control is appropriately filled by the SADR. To a certain extent,
the United Nations has recognized this, although not for the purposes of governance or of
demonstrating statehopdoy according equal party status to the Rwis Front in
negotiations with Morocco over the past 20 years.

The legitimacy of theSADROgoverring capacityresultsfrom theevents 0f197576,
together witha continuing populaand demodatic supportof its governing institutionsas
well as the stated commitment of Polisarigptorsue a multparty date after restoral of the
territory:

The Frente BLISARIO does not prejudge the decision to which the Saharawi people
are legitimately entitled by the UNsif] to take with regardo their future, by
choosing between being an independent natowl a territory integrated into
Morocco. Nevertheless, the unwavering position of the Frente Polisario is that the
Saharawi people must be consulted about their future in a free and trahsparen
manner and the range of options (independence, integration or free association)
contained in UNGA resolutions 1514 (XV) and 1541 (XV) mustdspected.**

As such, vhatcould be calledDdefining consentO is sufficiently in placed@atarawi
governmento berecognized as for purposesinfernationallaw.'*® It is again recalled that

128 gee generally John Dugarthe South West Africa/Namibia dispute: documents and scholarly writings
on the controversy between South Africa and the United Nation (Los Angeles: University of California
Press, 1973).

129" ®Memorandum by the Frente Polisario on Western Sahara Peace Propass@e 16 at 6.

OJusqu'au parachevement de la souverainetZ nationale, le Front POLISARIO demeure le cadre
politique qui regroupe et mobilise politiquement les Sahraouis, pour exprimer leurs aspirations et leur
droit IZgitime " l'autodZtermination et ~ I'indZpendance SADR Constitution, supra note 101 at

Article 31.

See especiallProposal of the Frente Polisario for a mutually acceptable political solution that
provides for the self-determination of the people of Western Sahara, 10 April 2007, UN Doc.
S/2007/210 (amessed 8 October 2009); available frdttip://www.securitycouncilreport.org/atf/
cf/%7B65BFCF9B6D27-4E9G8CD3-CF6E4FF96FF9%7D/MINURS0%20S2007210.pdf
(hereinafter OPolisarioOs 2007 ProposalO.)
130 The limits of what international law requireslthough up in the issue of recognitibare clear. A
regime does not have to be popularly arrived at or supported (or particularly functional) for the
threshold of governance to be met. There may bedeiey to confuse an understandable hesitancy to
recognize legitimacy of secessionist movements and groups withithe:eris nature of the matter
for Western Sahara.
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the UNDs May 197W¥isiting Mission found overwhelming support for the Polisario and for
independence.’®! The Djemaa®s November 19d6t of dissolutiorlendscredibility to that
finding, as did the continuing social cohesion of Sahrawis followilmgoccan occupation
and their flight into the desertThe course of timenay, however, haveenderedheseevents
frail. They tend tosupport legitimacy, but they ditle to make out an effective continuing
governmentasovereignty.And, it should be said, the organized international community has
proven historically reluctar to recognize national liberation movements ,anithin this,
their ability to formgovernments.**?

However, tle facts of the past four dades speak for themselves. That the SADR has
exercised governance over the Saharawi people in exile, and over a part of Saharan territory
has never been questionedlgeria has been content to allow theesence of some 100,000
Sahrawis around Tindouf without interference. Moreover, the PoliBapiat as the political
manifestation of the government of the SADR has been widely recognized, indhydiing
United Nations and Morocco, as the l@gite epresentative of the Sawi people and as an
equal for purposes of negotiatiegf-determination.'3

The success of Saharan refugee camps is also evidence that the Western Sahara
would be a viable political entity. The Sahrawi refugee camps have been described
as the Omost democratic, unified and Afeeictioning political system that exists in

Africa today.0 The SADR, Polisario, and its relief organization, the Sahrawi Red
Crescent, operate within the Sahrawi camps without restriction, for the Algerian
government has temporarily cedlerisdiction of the camps to the SADR until
settlement of the conflidias been reached. [Footnovesitted.]***

The question of government and therefore its capacity to exercise sovereignty in the case
of Western Sahara is therefore inextricably a part of the question of the territory itself. The
guestionmust not be dafed asone of competing or greater legitimacy than that of the
occupying power, Morocco. The situation of he former Yugoslavia offers a useful
comparison Although not entirely in controli.eé. manifesting sovereign government) over
their territories,Croatia and Bosnialerzegovinawere recognized in 1992/lsome member
States of theEuropean Community and later admitted to membership in the United
Nations.’*®> Government is made manifest for purposes of international law as a matter of the

131 Supra note 21 and accompanying text. See @fssrern Sahara: The Roots of a Desert War, supra

note 8 at 337 ff.
132 The South West Africa PeopleOs Organization (SWAPO) and Palestine Liberation Organization after
1993 being notable exceptions. Further, the PLO was granted observer status in the UN General
Assembly in 1974, SWAPO ih976.
133 See GA ResolutioBuestion of Western Sahara, supra note 7. See also Security Council Resolution
S/Res/1871 (30 April 2009) (accessed 10 October 2009); available from:
http://daccessldsny.un.org/doc/UNDOC/GEN/N09/320/16/PDF/N0932016.pdi@QElement
134 Beth A. Payne, OThe Western Sahara: International Legal Issubseinional Dimensions of the
Western Sahara Conflict, supra note 8, 127 at 135.
135 International Law, supra note 80 at 180. Such recognition was made easier by a catiohiof there
being no overt claims to territorial changes among former member states of Yugoslavia, an
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existence of the legalersonality of the presumptivéase. That territory has been denied the
Sahrawi people in no way derogates from their chosen governance or fronsowsiagign
control can be eatcised in the circumstancescluding theimportantundertaking of foreign
relations with othestates.*3®

Sahrawi foreign relations

The fourth of theMontevideo Convention criteria, that of acapacity toengage irrelations

with other s$ates puts the question of state legitimacy entirely into the realm of foreign
affairs. There are two aspects to the criterion. One is easily achieved. And that is the basic
competency and institutions to participate generallihenorganized community of states. It
might be called a threshold competency, and it is not particularly removed from
governmental function and capacity. The second aspect is more subtle, and goes to distance
to a nexus with the requirement or doctrineaxfognition in the accepted legal personality of
states. This second aspect of the capacity to engage in foreign relations entails a necessarily
reciprocal engagement between the weidd state and those to affirmatively conduct
diplomacy and to treat Wi it as a matter of international law. Invariably, the problem in
realizing such reciprocity, or a respondimcknowledgemendf legal personality by thstate

sought to be engaged, is the presence or position of a third party, namely the colonial
administering powere(g. South Africa in the case of South West Africa) or the occupying
power g.g. Indonesia in the case of East Timor). In other wordscépacity for foreign

affairs requirement touches closest on ttedesas araccepted or recognized entityat for

the SADR is the mostifficult factor to assess That the SADRpossesseadministrative
competence to enter into relations with other Statgdly needemphasis. The SADR has a
greater and more continuous competency at international relations than do some African
states. The SADRhas beerm membesstateof the African Union (as it now is) for 25 years.

It has beeraccordedrecogntion by an unprecedented number d¢ates and has exchanged
diplomatic missions withseveral ofthem, most notably with South AfricaPermanent
representatives are stationed in Brussels and Washington, ldteover, he SADR has

long had a treatynaking ability exemplifiedin early days byts 1979 peace agreement with
Mauritaniaas well asaccessios to later United Nationsreferendumplansfor the Sahrawi

people

If the testof international relations is practically one of reciprogcityis also a matter of
the SADRDs abilityto be recognized as able to meet its obligati@ms] specificallyby
conducting itself, its trade arrangements and treaty obligations within the generally accepted
international rule of law.For the SADR, thessue ofde facto territonal sovereignty is the
overriding constraint to realize thid-or territory confers a legitimated sovereignty and the
economic basis to ensure performawnéanternational obligations. Both have been stolen
from the Sahrawipeopk. And the continuing occupation of the Saharan territory leaves the
status of its people (and therefore its government, if not the SAB&pingly encircled by

independence referendum in Croatia and the ECOs OGuidelines on the Recognition of New States in
Eastern Europe and in the Soviet Union,0 16 DecemBér 99/nt’l Law Reports 178.
136 The experience of the Palestinian Liberation Organization is instructive. When the PLO declared
Palestine a state in November 1988 it had no effective control over any of its (occupied) territories and
a domestic legithacy less than that enjoyed by the Polisario Front. See generalyational Law,
supra note 8 at 220 ff.
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the exclusive requirements feel-determination. It need not be so. For too long the
gueston of Western Sahara has been exclusively consider as one of the right-to self
determination. Thisuggests thdegitimation of sovereignty before territorial rights can
ensue. The unique circumstances of the present case are again recalled. The Sabpéav

have accepted for themselves, or created more accurately, a governmental sovereignty, which
no other state purports to displace. Whether on not in control of the entire Saharan territory,
the collectivity of the Saharawi people as a state exmtependent of Morocco as the
occupying sovereign.

The essence of suchpmacity[for foreign relationsjs independencéhis is crucial to
statehood and amounts to a conclusion of law in thé digparticular circumstances.

It is a formal staement that the state is subject to no other sovereignty and is
unaffected either byactual dependence upon other states or by submission to the
rules of internationdiaw.*®’

The circular reasoning iassessinghe SADROsapacity for international relatioris
obvious. If independence can only result from a valid exercise ofdmtrminationand
such a right is unable to be achieved despite the accepted status of the Holisdas the
legitimate representative othe people entitled to that right then the question @fs¥&frn
Saharawill remain one of selfletermination. Such a conclusion is untenable for three
reasons, namely, the illegsl of continuing occupatiorihat is the effective cause of the
denial of theright; the independencdeld by the General Assemblys due to the Sahrawi
people; and theprecedentof other States in formation, notably Kosovo apalestine.’*®
What is clear is that a legitimate and s@ign authority exists witltontrol overa part &
Western Saharand is an authority capable of acting internationtdbthas been recognized
as such.The reasoning of Judge Dillard in th&stern Sahara Advisory Opinion is usefully
recalled

[T]he cardinal restraint which the legal right of séftermination imposes E may be
captured in a single sentence. It is for the people to determine the destiny of the
territory and not the territory the destiny of the people. Viewed in this perspective it
becomes almost sedfvident that the existence of ancient Olegal ties® E while they
may influence some of the procedures for decolonization, can have only a tangential
effect in the ultimate choices available to peeple.*°

87 mternational Law, supra note 80 at 181.

138 GA Resolution 3734, OQuestion of Western Sahaza;@note 7 The circumstances of the General
AssemblyOs recognition of a unilateral declaration of independence by-Bissaa in September

1973 after PortugalOs loss of control in the colony should be recalled. The General Assembly accepted
the declaration andhérefore the independent status of GuiB&sau notwithstanding the governing

entity being only partly in control of the territory. See General Assembly Resolution/38gd/,

occupation by Portuguese military forces of certain sectors of the Republic of Guinea-Bissau and acts

of aggression committed by them against the people of the Republic, 2 November 1973 (accessed 4

October 2009); available from: http://daccekis
ny.un.org/doc/RESOLUTION/GEN/NR0/281/33/IMG/NR028133.pdf?OpenElement

139 Supra note5. Separate Decision of Judge Dillard at 122.
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The phrase Oancient legastmight be replaced in the case of Western Sahara with
Ocontinuing occupation.O

Recognition

International law has for much of the past centepntended with theadditional
requrement of recognition by other countries necessargondition of statehood.
Recognitionhas been called Oan essential conditionke creation of atate.*° And yet

the act of recognition has been, and remains, a political decision taken as a matter of
international relations. That has meant the doctrine varieddely in its application,
Kosovq Palestineand South Ossetia being current exampl&sd theloss d recognition

rarely entails the same result as an originakremognition that is, the withholding of the

act of acceptance of a new stateOs legadmadity. Moreover, the act of recognition has
come to acquire a collective aspect, in which multiple states and, ideally, the United
Nations, are needed to accept (or confirm) the legal personality of the new state. Further,
the geopolitical ranking onfluence of the recognizing state is instrumental, as the part
recognition cases of Kosovo and Palestine demonstrate. Obtain the recognition of the
more Osenior statesO or at least an initial few with demonstrated influence in the
international order, theeasoning goes, and ttspeed of Osubstantial® or OeffectiveO
recognitionwill be thefaster.***

Assessing the role and prospects fecognition is vitalin the case of Saharawi
statehood. That is because it is the only tenable or rematundition given the
fulfillment of the Montevideo Convention criteria, for the collective international
community todenythe SADROs legal statudvloreover, the considerable number of
recognitions accorded the SADR together withuarealizedprocess of recognitiom
European/western countriés,a factorequiiing assessment.**? It should be recalled that
recognition was conceptualized a meant address th dissolution and secession of a
substate entity Odetached from the par&igate.G** Two normative rationales came to

140 Recognition in International Law, supra note 97 at 26.

141 Edward McWhinney refers to the utility of regional recognition of an emerging st&izé‘in
determination of peoples and plural-ethnic states: secession and state succession and the alternative,
federal option (Boston: Martinus Nijhoff, 2002), available ¢ine at:
http://nijhoffonline.nl/extract?id=er294 _er294 188332

QWith the trend to supraational political and economic integration a@rahsnational association on a

regional basis continuingnd being accentuated, individual statesO actions on recogyiltiemd to

be made in coordination with such regional associations and their members, as to the decision itself

and its timing (whether in a politicahmilitary or a political economic regionhbdy or sometimes in a

combination of both).@d. at 92.
142 A Swedish political party has adopted the position that, if elected in national elections scheduled for
2010, it would accord thatountryOs recognition of the SADR. OSweden may recognize Western
Sahara,@frol News, 2 November 2009 (accessed 15 December 2009); available at:
http://www.afrol.com/articles/34581 Consider also FranceOs recent suggestion of recognizing the
Palestiniarstate. OKouchner: OVite un etat Palestinien@y@nal du Dimanche, 19 February 2010
(accessed 22 February 2010); available at: http://www.lejdd.fr/International/Actualite/Kouditeer
un-Etatpalestinierl73756/

143 Recognition in International Law, supra note 97 at 27.
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define recognition. The first, Othe constitutive viewéld that recognition was a
necessaryprecursor to relations betweetates and so permitted Omembership of the
international communitjor] full internationalpersonality.3* Expressed in this wayve
might would now considetthe doctrine as paternalistic ar gatekeeping device to
control entry into the ranks of likeninded states.In the postcolonial eraafter World
War I, when the emergence of States wasre a matter @ right anddone within the
norms established ke UN Charter (and the work of the General Assemblyl)is view

of recognition exhausted itautility.'*®> O[S]ince 1945 there has developed through
admission to the United Nations and in other wageocess of certification that has
fulfilled the function of certification, without the attribute of a priori certainty that
constitutive theorists vainlgeek.3*°

The second view of recognitiaa one that has bedyorne out in practice. holds toa
more passive or accommodating stance that the recognizatg \gill at its option
acknowledgethe factual existence dhe new sdte andof the potentialfor a relationship
between the two. Anore nuanced expressiontigt Orecognition signifies theceptance of
the new State as a member of the internaticomimunity.3*’ Even tlis has alimit, with
Taiwan serving as an example. The existencBantan and notably that of its government,
hasconsiderable aeptance in the ganized international comunity butthe island territory
is generally considered not to be a Sta#end so recognitionn its casetogether with all of
the instrumentalities in internationadlations that resuls heavily qualified on the basis that
Taiwan Ostill has not undgacally asserted its separation frathina. G+

It might be hoped thahe ICIOs prese#tosovo advisory opinioncasewill develop the
law of recognition beyond some middle way between theseschools ofrecognition.**°
Several approachemuld be taken. It must be recalled that the doctrine has resisted being
elevated to a legal norm, or a principle commensurate with the decidedly more objective
Montevideo requirementsA question of recognition (omore usefully yon-recognition) is
at most a gestion of will resultin law will result froma recognizingact. Within this the
primary concerns not so much rights and obligations triggered undatageral relationship
with the new gte arrangements as it is matter of duties, presumed or gxisdtween the

144 Ibid. at 38.
145 O[T]he constitutive act creative of statehood is an act of unfettered political will divorced from binding
considerations of principle.@id. at 41.

148 The Creation of States in International Law, supra note 99 at 98.

147 Recognition in International Law, supra note 97 at 42.

148 Ibid. at 219. Taiwan has avoided applying for membership or observer status in the United Nations.
Cf. Lungchu Chen, edMembership for Taiwan in the United Nations: Achieving Justice and

Universality (New York: New Century Institute Press, 2007).

149 Supra note 26. OActuaI practice leads to a middle position between these two perceptions [declaratory
and constitutive.]Qnternational Law, supra note 80 at 369.
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recognizng state and an affected ths@te.**® In the past, a theory of recognition turned on
that duty considered owingo the parent gate in cases of secession. Kosovo will be
instructiveon the point:

In this context it must be stressed that international dawan institution with the
function of determining claims to statehood. That institution is recognition by other
States, leading in due course to diplomatic relations and admission to international
organizations. A substantial measure of recognition angtevidence of statehood,

just as its absence is virtually conclusive the other way. In this context, general
recognition can also have a curative effect as regards deficiencies in the manner in
which a new State came inggistence.'*! [Emphasis in italis in original.]

As such, ecognition night therefore be usefully shaped to account for the end of the
postcolonial era. The threshold for recognitiosimpliciter D acceptance into the
membership of theammunity of Stateand, formaly, by entry into tle United Nation®
was usefully lowered during that era. Legitimaogrms were more flexible in the
decolonization exercisand, it must be admitted, the substantial majority of cases were
remote from significant state actors in the international commui&tch abroadapproach,
or ready conferral, alscorrelated with the developings cogens of seltdetermination
following the 1CJOs Soullest Africa and Western Sahara cases and in response to the
thwarting of seldetermination in East Timor, WesteBahara ath SouthWest Africa after
1975.°2 As much as the regime ofasesmay besettled- and no serious contentiaiong
those linexan beasserted recognition and the threshold at which it is invoked will change.
The change in the doctrine will be one thatouns for the realities of the creation of new
states, primarily thse dissolving or fragmenting as a result ofitgal changes, including
largescale state failures and those instances of actual secessionthe latter case,
recognition (or, again, nerecognition as a positive act) will necessarily turn on the nature of
the secession.Recognition of a widely perceived OnecessaryO secession might still obtain,
but stability (if not the sovereign equalitf States) compels it be reserved to the most
obvious of cases.

| have argued that groups should be accorded the right to secede under international
law only if secession is last resort for three types of grave injustices: (1) unjust

taking of the tertory of a legitimate state, (2) largeale and persistentolations of

the human rightoof members of the seceding group, or (3) major and persisting
violations of intrastate autonomy agreements kg dtate, when a suitable formal
international legal iguiry has determined that the state is responsible for the
violations and when secession is the remedy of last réEanphasisadded.]*>*

150 Expresed as such, the same reasoning applies to the reluctance or failure of states to act in a positive

manner to ensure thega omnes right of the Sahrawi people to selétermination. That reluctance

takes the form of deferring to the United Nations irohetson of the question of Western Sahara.
151 Oral submissions of the United Kingdgre- Professor James Crawfotklgsovo advisory opinion
casesupra note 26, CR 2009/32, 10 December 2009 at paragraph 7.

152 palestine falls into this category of interrupted cases, with its status compromised by Israel®s security
wall and the continuing building of settlements in the West Bank.

153 Allen E. Buchananjustice, Legitimacy and Self-Determination: Moral Foundations for International
Law (Oxford: Oxford University Press, 2003) at 244. OKosovo does appear to be the first case of
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Recognition accorded by individual States in such circumstances will be made easier
when there is substantiaiternational involvement with, if not in, the seceding entity. (
that of the Urntied Nationsor of ahighly competent regional organizatierhich the European
Union exclusively seems to bhegarded at preserbgether withhe expressed willingness of
the aspirant stateto perform underguarantees of proper conduct in matters of peaceful
relations with the former parent State, democratic development, and the protection of various
species of human, civil and political rightsspecially those of minority groups igh
remain.’®* If such factors do not lower the historically high bar of recognition in secession
casesthey may at least allow modiates to leave the hard questions for the United Nations
(and the ICJ, as Kosovo demstrates). What could be an uncertain doctrine of recognition,
or uncertainty of its application, may usefully become a more ordered norm arrived at by
generally objective group determination.

By analogy, some aspects of an evolving doctrine amfognition in norcolonial
situations are useful in the case of Western Sahara. A conclusion that the issue of Western
Sahara has become so egregjiatensistent withthe Ograve injustis® described above,
could serve as the basis faemedial statehood. The suggestion is contentious. The
QquestionO of Western Sahara has remained firmly one afedelimination. Greater than a
concern over whether statehood should remedy the mhtiergever, should be a concern
over whatwould result fromfinding of Saharawistatehood.A new collection obbligations
would applyto the parties The effective adoptionof standardgor recognition from the
remedial seHdetermination casemight constituteseltimposed criteria for international
oversight and tutelag@r capacity building as it is presently phrasefljhe Saharawi state
The SADR could agree toe boundn all manner of developmenincluding acommitment
to genuine democra@s a result ohistoric conceraaboutpolitical stability in the Maghreb
region, a credible (if aftethe-fact) and internationally supervisedxercise of popular
consultation aguaranteed by the SADR Constitutjand ademonstrableccommodatiomf
Moroccan nationals remairg in theterritory.*°®

Even if recognition irthe modernsetting operates at a level of law to seagea criterion
for statehood, it must be recalled that it bagnsubstantially accorded to the SADRVhile

Oremedial setfeterminationO.QOontested Statehood: Kosovo'’s Struggle for Independence, supra note
57 at 239.
154 dSuch coordinated, titive acts of Recognition may be predicated upon the acceptance by any
claimed new international entityf certain Imperative legal principles and international acts which
now have gus cogengjuality; among these, the United Natiddisarter; the U.N. @neral Assembly
Declaration of 1970 oRriendly Relations and Cooperation among States; the Helsiimii Act of
1975; and the renunciation of the UsieForce as aolvent for international disputes, particularly
disputes over theettlement of internainal frontiers.O Oral submissions of the United Kingdom in the
Kosovo advisory opinion case, supra note 151 at paragraph 3.
155 AQwe declare Kosovo to be a democratic, secular and-ethitic republic, guided by the principles of
nontdiscrimination and equal protection under the law. We shall protect and promote the rights of all
communities in Kosovo and create the conditions rezagdor their effective participation in political
and decisiormaking processes.Die Kosovo Declaration of Independence, Article 2 (Assembly of
the Republic of Kosovo) (February 17, 2008) (accessed 10 October 2009); available from:
http://lwww.assembhkosova.org/?cid=2,128,1635
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no developedtate in Europe or North America halered recognition a substantial number

of gates in Africa, Latin America and Asia (that is, among the G77 group of natiaxe)
doneso.*®® For some countries, recognitiovould present diplomatiproblens. Spain, for
examplemight find it difficult to express a position given its colonial involvemdagether

with its proximity to Morocco andthe awkward, if trivialissue ofSpanish held enclaves
(Ceuta and Melilla) and islands in northern Morocéamother issue for Spain in the bilateral
relationshipis the presence of the Canary Islands near the Saharan coast, with commercial
operators from the islands benefitting under continuing More&eanpean Union fishing
agreements.’®” Finally, there isSparish governmentOs continuipart ownershipof the Bou

Craa phosphate mines, reportedly 35% of an operation producing three million tonnes a
year.’®® For its part, he European Union for its ganas been content gupport the United
Nations led process faWestern Sahara, a useful position for Frame@nhistoric backe of

its formerMoroccan cabny. Other major states can be said to have exclusively supported
the UN selfdetermination process in neutrafiyirased terms. The long running collective if
unstated concern for them, in the 1970s as now, is a stable Morocco and Maghreb region.

The defining act of recognitiothat results in globahcceptance o the community of
statess membership in the United Nations. In theory, there is no legab Wdestern Sahara
obtaining that status. The presence of the SADR in the UN organizaticespadiallyas a
participating member of the General Assembly would, however, be contentious. It is difficult
to predict the support for such a bid. The draecnexample of theSADR being admitted to
the Organization of African Unity in 198deveals some of the political problems that might
be expected.Moroccoresponded to the admission fuitting the OAU and has not been
engaged with it since. In any evettie procedure foN accessiors not easily realized.

An applicant sate must beecommended by the Security Council foradmissiondecision

of the General Assembly pursuant to Article 4(2) of tHeé Charter.*>® It can beassumed

that a SecurityCouncil perennially concerned with the maintenancenérnational peace

and securitywould be reluctant to make the necessary recommendation. Curiously, the
SADR has not sought observer status in the UN General Assembly. This is because the
Polisario Front has not wanted tareatedivision in the Assembly over the issue of self

156 see OCountry Recognitions of the SADRa note 49. There was a pattern of several withdrawals

of recognition by west African, Latin American and Pacific island States over the perio@0996
This seems to have bearresponse to respect the then Baker settlement process. South Africa was
one of the last African States to recognize the SADR, in 2004, with the SADR establishing an embassy
there. Among Arab states, only Algeria, Libya and Mauritania recognize the SAB&African
Union, of course, also recognizes the Saharawi state.
157 See the website of the activist organization Western Sahara Resource Watch (accessed 28 September
2009); available fromhttp://www.wswr.org Morocco has also had an agreement with the Russian
federation to fish in the area (agreement on file with the author). Seewataaote 124 regarding the
2007 EUMoroccoFisheries Partnership Agreement.
%8 The interest was apparently retained gye@ment under the 1975 Madrid Accord. Bedgame in
the Western Sahara, supra note 32 at 693. Phosphate rock {Bs) has traded around $200/tonne in
recent years.
159" Supra note 3. Seddmission of a State to the United Nations (Charter, Art. 4), Advisory Opinion. 1GQ
Reports 1948, 57.
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determinatioror otherwise be perceived as undermining the UN sponsored preaess.*®°

Every case of recognition admits of its owaculiarities There are some certainties in
the lawand policy ofstatehood that can be discerned about the doctrine. The first is that it is
commonly understood as no longer constituting a test of statehood, in other words, that the
emphasis has been on the comdhiti necessary or justifiable to invoke a@cognition. A
second conclusion is that recognition by the United Natidagacto in cases such as East
Timor after 1999 angerhapsKosovo at presenand formallythrough admission to UN
membership serves @ accetable standard for most or aflases. Although there is no
substantive correlation in the paSbld Warworld between membership astate in the UN
and general international recognition the perception that such status in assured or pending has
been persuasive. The pronouncements about asénme of the United Nations itates
that were comingnto being hd a salutaryeffect. The organized international community
has an understandable inclination toward recognition when the various reguiiseof
modernday development and governing standards will be met in newly formed states:
democracy, regional stability, respect for minorities, and some capacity for economic and
social viability.  The commitments offered in KosovoOs 2008 unilateriraisen of
independence meet thepeecisely.’®* The degree to which they will require support and
oversightafter any actuahdependence remains to be seen, of course.

Recognition, then, will continue tbe accorded alon@ continuum of checks and
privilegesaccorded to putativaaes. The experience of Wesn Sahara, with wideanging
state (and regional organizatipmecognitiondispek any conclusion tha@ull statu in
international law resudtfrom a large numbeof recognitions. That is not the way matters
might ideally be. Once again, secession cases would appear to be more easily accepted, at
least when the facts of irreversible secession are plain. For Western Sahara, recognition in
the understanding of delaped sates (Europe, North America) hlasen no more predicated
than the exercise of a right of sedetermination in the territory. That is unfortunate.
Recognition is little more than a political decision, carrying with it the granting of rights and
privileges betweentates through their bilateral and multilateral relationships. The extensive
and continuing number of recognitions accorded to the SADR is evidence of the acceptability
of that in its particular case. The matter might usefully sensecaalystor thinking about
recognition and in particular whether it offers a new perspective on the question of Western
Sahara some 35 years on.

State of self-determination

Two pressing andsubstantial cases of pestlonial selfdeterminain remain in todayOs
world: Palestine and Western Sahara. Not surprisingly, both conflicts origioatedf
territorial annextons carried out byewly estabkhed postolonial neighboring tates as

was somewhat the case with East TimoFhe two tertories have B0 seen themselves
partitioned; divided by security walls ostensibly constructed for reasons of security. The
ability of the peoples of both to elect meaningful skdfermination has been thwarted, since
1948 (or at least 1967) in the iaate of Palestinians, 1975 in that of the Sahrawig right

180 personal communication Mr. Mouloud Said, Washington, D.C. Polisario Representative, November
30, 2009.

11 Supra note 155.
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of selfdetermination for noself governing postolonial territories had become a tangible
norm of international law durindnis period, one binding on allages. It has m®me in these
lag two significant cases of its applicatianright denied.

The law of selfdetermination with its centrglurpose of ensuringf a colonizedpeopleOs
right to elect the nature of the legal entity in which they will live has thus far taken a singular
course in the case of Western Sahara. The insistence of the principal partiesg them
the SADR as represented by the Polisario Frid maintain that course has not been
unreasonable. A credibly achieved sidtermination still counts fanuch inthe creation of
a new fate. And the right to exercise seétermination has a compelling irrefutability, more
than that of statehood perceived as arrived at irregularly.

However, the efforts to realize a credible exercise of the right have beershailihe
facts on the ground, coupled with an intransigence about which persons are to properly be
registered for aself-determinationreferendum have resulted in impasse. The organized
international community, having cedeésolution of the matter tthe United Nations, is
unable and unwilling to force a result.

There can be little doubt thathe Saharawi Arab Democratic Repubhas all the
attributes of statehood. Again, it has conducted itself as a state in significant and relatively
sophisticatd ways, for 35 yearsAnd so it would be incorrect to suggest a wholly emergent
or globally recognizedtatehoodshould result for remedial reasons. Whilihere may be
emerging norms withinnternational lawto provide forremedialforms of statehood, th
substitution of a sttehood in place dhat of a right to selfletermination is neither necessary
nor consistent wit the facts of the SADROs creation and the present circumstances its people
and their territory find themselves in. Statehood shoulst @d statehood, on the merits and
through theweight of meeting normative criteria prescribed by international law. If there is a
remedial aspect to more widely perceiving and acting on such a statuguliti be confined
to informing resolution of theresent conflictthe occupation and annexation of one Stgte
anotherthrough the use of force. The exemplar for others in a world that appears to be
moving from a postolonial toa secessionameans of creating newages is obvious.

The Saharawi Arab Democratic Republic accordireyistsas a matter of law as a state.
While there are problems with the nature of that existence, including a displaced population
and the occupation of the SADROs territsugh matterslo not essentiaflderogate from the
status of statehoodOther concerns about the initial creation of the Satastate including
its February 197@nilateral declaratigrthe events and maintenance of thats sinceas well
asa parallel status as a pasilonial territory with a people yet to undergxercise of the
right of seltdetermination, are neither inconsistent with such status nor contrary to
interndional law. Moreover, the Sahrawuthorities haveffered credible assurances that
selfdetermination wold be respected in a territory returned to their control as
representatives of the Sahrawi people. Tseieof Moroccan settlers within a Sahatia
state is the only serious matter at largéHere the Ogranting of guarantedsOthe SADR
concerning theistatus and rights are at least as acceptable as those made by apartgher
duringthe history of theonflict.*®?

162" The Polisario®s 2007 Proposapya note 129 at paragraph 9.Zor a useful history of settlers
introduced into a territory by an illegal occupying regime, see Ya'l Ronen, OStatus of Settlers
Implanted by lllegal Territorial RegimesBatish Yearbook of International Law 79 (2008): 193.
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The question of the Western Sahara has for a considerable time been one exclusively of
decolonization. That need no longer bedhse. A Sahava state exists in international law
sufficiently for it to be accorded universal recognition and the support of other States to
resolve a conflict rooted in territorial annexation. The integrity of a system of international
law which hasas its defining nornthe maintenance of peace and stability, together with
regard or the rights of peoples indlfew remaining instances of pasilonial determination,
demands no less.
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