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A basic principle of law, common to both internal and international law, is the principle of
non-discrimination. Rules of internal law must apply equally to all individuals; rules of
international law must apply equally to all peoples and States. Identical situations must be
treated by law in the same way.

Since the famous UN Resolution 1514 of 1960 the right to self-determination is recognized as
a basic right of all peoples. The legally binding International Covenants on Human Rights
(one on civil and political rights, the other on economic, social and cultural rights) are based
on this fundamental right: the right to self-determination is regulated by art. 1 of both
covenants. The right to self-determination is even considered by many authors as a case of jus
cogens, a peremptory norm of general international law from which no derogation is
permitted.

Such as every individual has the right to freedom, every people has the right to self-
determination. The fight against colonialism mirrors the earlier begun struggle against
slavery. But slavery is not entirely abolished. Similarly, “millions of people in various parts of
the world still live under alien rule”, as the UN itself admits.

After the independence of Namibia in 1990, East Timor became the non-self-governing
territory in the list of the UN Decolonization Committee with the largest population, Western
Sahara the one with the biggest territory. The similarities between the two cases are
astonishing. Prof. François Rigaux, in an article included in I P J ET's  book " I nternational Law 
and the ques tion of  Eas t Timor " ( of  1995) , lists the following analogies:

- the events are quasi-contemporary: the Moroccan King Hassan II gave orders to his
army to invade Western Sahara (the infamous “Green March”) on 6 November 1975,
East Timor was invaded by the Indonesian army thirty days later;

- both peoples were earlier submitted to an Iberian coloniser: Western Sahara was
colonised by Spain, East Timor by Portugal;

- “in both cases the colonial power agreed with (…) decolonisation, but it was
prevented from or did not comply with its duty to a peaceful transmission of power to
the colonised people”;

- “a neighbouring state – Indonesia against East Timor, and Morocco against Western
Sahara – put forward a territorial claim on the former colonial territory against which
it launched an armed attack and which it occupied by force”;

- “both peoples were prevented through the use of military coercion from achieving
their legitimate aims, the exercise of their right to self-determination”;

- the Permanent Peoples’ Tribunal (an NGO based on the former Bertrand Russell
tribunals) delivered similar judgements condemning the occupation of Western Sahara
and East Timor and the crimes against humanity committed there.

After the publication of Rigaux’s article many more analogies came to the light:
- One was the way the International Court of Justice referred to the right to self-determination
of both peoples. In the Western Sahara advisory opinion of 1975 the Court had said:

" ( ...)  the Cour t’s  conclus ion is  that the mater ials and inf or mation pr es ented to it do not
es tablis h any tie of  terr itor ial s over eignty betw een the ter r itor y of  Wes ter n S ahar a and the
K ingdom of  M or occo or  the M aur itanian entity. Thus  the Cour t has not f ound legal ties 
of  such a natur e as  might af f ect the application of r es olution 1514 ( X V)  in the
decolonization of Wes tern S ahara and, in particular, of  the pr inciple of  s elf- deter mination
thr ough the f r ee and genuine expr es s ion of  the w ill of  the peoples  of  the Terr itor y"



In the East Timor case (Portugal vs. Australia), twenty years later, the Court declared:
" ( ...)  the G ener al A s s embly, w hich r es er ves  to its elf  the r ight to deter mine the terr itor ies 
w hich have to be r egar ded as  non- s elf- gover ning f or the pur pos es of  the application of 
Chapter  X I  of  the Char ter , has  tr eated Eas t Timor  as  s uch a ter ritor y. The competent
s ubsidiar y or gans of  the G ener al as s embly have continued to tr eat Eas t Timor  as  s uch to
this day. Fur thermor e, the S ecur ity Council, in its r es olutions  384 ( 1975)  and 389 (1976) 
has  expr es sly called f or 'the ter r itor ial integr ity of  Eas t Timor  as  w ell as  the inalienable
r ight of  its  people to self - deter mination in accor dance with G ener al A ss embly r es olution
1514 ( X V ) '"[ par agr aph 31] 

- Another parallel: in both cases the occupying power tried to appease the subjugated peoples
by offering them a certain degree of autonomy. King Hassan II had already proposed that in
the eighties, President Habibie came up in 1998 with a similar proposal, included in a package
deal: autonomy status for the territory and the liberation of Xanana Gusmão and other
Timorese prisoners if Portugal and the United Nations did accept the Indonesian integration of
East Timor.

- Finally, the similarity between the UN-OAU Peace Plan for Western Sahara of June 1990
and the New York agreements between Portugal, Indonesia and the UN of 5 May 1999. Due
to international pressure Morocco and Indonesia were obliged to accept the holding of a
referendum in the occupied territories. The UN established the instruments for the
implementation of both agreements: MINURSO in the Western Sahara, UNAMET in East
Timor. In both cases a date was fixed for the popular consultations, and in both cases the date
was postponed. It is curious to see how similar the reaction of jurists to both agreements was.
Prof. Claude Bontems, speaking in name of the International Committee of Jurists for
Western Sahara before a Parliamentary Conference in May 1991 in Stockholm, criticized the
Peace Plan for giving no guarantee to the security of the Sahrawis if 65,000 Moroccan
military were allowed to remain in the territory. The International Platform of Jurists for East
Timor expressed the same concerns about the stipulation of the New York agreements, which
gave to the Indonesian the responsibility for security during the referendum.

But here the similarities come to an end. In East Timor the referendum did take place. As we
expected, instead of guaranteeing security, the Indonesian forces and their militias killed
hundreds of people and destroyed much of the infrastructure of East Timor. The international
community was obliged to rectify the mistakes of the New York agreements by sending
military to the territory, the INTERFET forces. But in the end the Indonesian withdrew, a UN
Administration (UNTAET) took their place, free and fair elections for a Constitutive
Assembly were held and on 20 May of next year East Timor will be the first new State of this
Millennium.

The contrast with Western Sahara is enormous. I t is  tr ue that the S ahraw i A r ab D emocr atic
Republic, pr oclaimed in 1976, and w ith its  gover nment- in-exile in Tindouf , A lger ia, w as 
meanw hile recognis ed by mor e than 70 countr ies  and became a f ull member of  the O A U  as  w ell.
But the r efer endum envisaged by the Peace P lan did not take place, due to the obs tr uction of 
M or occo: Rabat ins is ted that M IN U RS O  s hould r egis ter  many thous ands  of  tr ans migr ants as 
voter s  and obvious ly the S ahr awis  could not accept that. D if f iculties  over  voter  r egis tr ation
pr evailed until 1997, w hen an agr eement on the implementation of the P eace P lan w as  br oker ed
by James  Baker , the U N  Secr etary- G ener al’ s  per s onal envoy to Wester n S ahar a, af ter  talks  in
H ouston. The r ef er endum w as  s cheduled f or  D ecember  1998, but postponed once mor e becaus e
of  fur ther  obs tr uction by M or occo. The U N  mandate for  M I NU RS O  w as  extended s ever al times ,



increas ing the cos t of  the mis sion and s ubs equently incr eas ing pr es s ur e on the S ecr etar y- G ener al
f r om U N  member  s tates  to complete the r ef er endum proces s  s ucces sf ully. I n 1999 the mis s ion in
Wes ter n S ahar a w as  s tr engthened w ith mor e per s onnel becaus e of  the huge number  of  appeals 
r eceived by the UN  dur ing the regis tration pr oces s . I n J anuar y 2000 M I NU RS O  publis hed the
r es ults  of  the voter s ’  identif ication, accepting as S ahr aw is  86,381 candidates  of  a total of 
198,469, but meanw hile the number  of  appeals pr es ented by M or occo gr ew  to 130,000. The
r es ult of  this  manoeuvr e is  w ell- known: pes simis tic about the chances  to br ing the pr oces s  to a
good end, the U N -S ecr etar y G ener al endor s ed the pr opos al of  his  envoy James  Baker  of a s o- 
called "Framework Agreement" in which the Moroccan offer of autonomy was resuscitated.
The Security Council accepted the proposal to open conversations on the base of the
“Framework Agreement”, but did not abandon the P eace P lan, keeping the r ef er endum as  an
option.

I have only time for a small comment on the “Framework Agreement” for Western Sahara. As
said, President Habibie had already proposed autonomy as a way to solve the conflict of East
Timor. The Timorese, Portugal and the UN rejected it, keeping firm on the application of the
principle of self-determination. Therefore, the question put to the voters in the referendum
was:

“Do you ACCEPT the proposed special autonomy for East Timor within the Unitary
State of the Republic of Indonesia?
OR
Do you REJECT the proposed special autonomy for East Timor, leading to East
Timor’s separation from Indonesia?”

The proposed autonomy was there, but as a conclusion of a process of free choice by the East
Timorese, together with the other option, the independence. Contrarily, in the “Framework
Agreement” for Western Sahara, autonomy is determined from the beginning; it is thus
imposed on the Sahrawi people, before they have the chance to freely choose their status. This
clearly contravenes Principle IX of Resolution 1541 (XV), which provides:

“The integration should be the result of the freely expressed wishes of the Territory’s
peoples acting with full knowledge of the change in their status, their wishes having
been expressed through informed and democratic processes impartially conducted and
based on universal adult suffrage”.

In December 1991 I wrote an article on Western Sahara, published by a ONG in Coimbra,
which ended with a message to the Portuguese Government: “In order to be coherent,
Portugal cannot keep running away from the question of Western Sahara.(…) The constitutive
conference of the International Platform of Jurists for East Timor underlined in its conclusions
‘the need for the Portuguese State to assume before other international questions, and in
particular the problem of the Western Sahara, a coherent position which takes into account the
similarity of the situations’. The appeal of the Platform was not only made in name of legal
principles or logical coherence.(…) the Portuguese support to the Sahrawi cause, besides
being morally desirable, may have much influence in the development of the question of East
Timor.” Five years later Portugal lost its case against Australia in the ICJ. The Australian
defence team had successfully pointed out before the Court that Portugal was dealing with
Morocco in relation to the natural resources of Western Sahara exactly in the same way as it
was accusing Australia of dealing with Indonesia in relation to the natural resources of East
Timor.

If the UN decides to follow the path of the “Framework Agreement”, violating thus the
principle of non-discrimination and its own norms on self-determination, will certainly lose



much more than a legal case. It will lose credibility and weaken its ability to solve other
conflicts through peaceful means. If the UN allows a state to illegally occupy another territory
and get away with it, it will undermine the cornerstone of world peace, article 2, number 4, of
its own Charter:

“All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in any
other manner inconsistent with the Purposes of the United Nations”.

In the end, we would all lose.


