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Monsieur le Ministre des Affaires Etrangéres et de la Coopération
-Rabat-

Destinataires: -Cabinet -MD -SG -DGS8/1

Objet : Initiative marocaine d'autonomie/ proposition de services d'un professeur de
I'Université de Cambridge.

J'ai l'honneur de vous informer que, suite & sa participation au séminaire
international sur l'initiative marocaine d'autonomie, organisé aujourd’hui par cette
Mission en marge de la 228me gession du CDH, le Professeur Marc Weller, Directeur
du Centre Lauterpacht de droit international de I'Université de Cambridge m'a fait

part de son souhait de mettre son expertise au service de la promotion internationale
de I' initiative marocaine.

Le Professeur Weller se prévaut d'une grande expertise dans les questions
d'autonomie, d'autodétermination, de gestion du dialogue interne et de médiation. Il a

notamment travaillé avec M. Jamal Benomar, Conseiller spécial du Secrétaire
Général des Nations Unies pour le Yemen.

M. Benomar lui aurait conseillé de se joindre & I'équipe du Représentant Personnel
Christopher Ross.

Cependant, le Professeur Weller préfére apporter sa contribution 4 la promotion
internationale de l'initiative d'autonomie pour le Sahara Marocain afin de renfoncer

l'intérét qu'elle suscite au sein de la communauté internationale, en vue de son
appropriation par cette derniére.

11 a accompagné son offre de service par une série d'arguments pertinents:

* le contexte régional actuel, notamment le conflit dans le sahel, se présente sous
une configuration qui augure d'une plus grande réceptivité a 1'4gard de cette initiative.

* les Etats Unis, la France et le Royaume Uni affichent une forte volonté pour
mettre fin au statu quo et aller de I'avant dans la recherche d'une solution au conflit.

* linquiétude des autorités algériennes & I'égard de la pénétration de lislamisme
radical parmi les populations des camps de Tindouf.

* l'effritement de la crédibilité du polisario en raison de l'absence de la démocratie

en son sein et la prise en otages de "quelques 50 000 personnes" dans les camps de
Tindouf.

A la lumiére de ce qui précéde, je voudrais vous proposer d'envisager l'invitation du
Professeur Weller au Maroc pour un entretien exploratoire sur son offre de service .

Vous voudriez bien trouver ci-joint le C.V. de 1'intéressé ainsi que le texte de la

présentation qu'il a faite lors du séminaire tenu ce jour & Genéve, sous le théme:
Représentativité et 1égitimité dans le

Haute Considération



#

Marc Weller is Professor of International Law and International Constitutional
Studies in the University of Cambridge. He is also the Director of the
Lauterpacht Centre for International Law in the University. He holds Doctorates
in International Law and International Relations, in Law, and in Political and
Social Sciences from the Universities of Cambridge, Frankfurt and Hamburg. He
is a barrister (Middle Temple) and a fully qualified and accredited mediator. He
joined the Faculty of Law of the University of Cambridge in 1990 and served as
Deputy Director of the Centre of International Studies from 1997-2000.

From 2000-2009 he was the Director of the European Centre for Minority
Issues. In that role he directed headquarters operations and a growing field

staff active in numerous projects in South Eastern Europe and the Caucasus
region.

He guided and conducted conflict settlement activities involving Georgia,
Moldova (Transdnistria), Bosnia and Herzegovina, Macedonia and Kosovo and
served as mediator addressing the Moldova-Gagauzia autonomy dispute. He
has also repeatediy served as expert and facilitator for the Council of Europe.

In 2000, he founded the Cambridge-Carnegie project on the Settlement of Seif-
determination Disputes, which has resulted in an international network of
experts supporting ethnic peace-making around the world.

In 2011, he launched a major international research activity in cooperation with
the United Nations Secretariat relating to peace-making and peace
agreements. He served as legal advisor during the 1999 Rambouillet
Conference on Kosovo and senior legal advisor for Kosovo in the UN-led Vienna
process of Final Status Negotiations between Kosovo and Serbia of 2006/7.

Moreover, he was a senior expert for the African Union in relation to the
North-South Sudan pre-referendum negotiations of 2009/10.

During 2011/12 he served as Senior Mediation Expert in the Department of
Political Affairs of the United Nations Secretariat in New York. In that role, he
advised on the transitions in Cote d’lvoire, Egypt, Yemen and Libya, on the
Doha Peace Process for Darfur and on the stabilization of Somalia.



He served as a legal advisor to the UN Special Envoy for Syria, Kofi Annan, and

he remains a Senior Consultant to the UN Special Advisor on Yemen, Jamal
Benomar.

He has served as Counsel in major international litigation, including in the
International Court of Justice, and as expert in national legal proceedings.

He remains an active member of the United Nations Mediation Roster and is a
member of the UK Stabilization Unit (FCO, DFID and MoD) cadre of Deployable
Civilian Experts.

He has been Director of Studies at The Hague Academy for International Law
and Visiting Professor in the University of Paris and at other institutions. He is
the author, editor or co-editor of some 25 major books and a large number of
academic journal articles and book chapters, including: Commentary on the UN
Declaration on Indigenous Rights, Oxford University Press (2013) ; Handbook
on the Use of Force in International Law, Oxford University Press {2013);
Political Participation of Minorities, Oxford University Press (2010} ; Irag and
the Use of Force in International Law, Oxford University Press (2010);
Asymmetrical State Design as a Tool of Ethnopolitical Conflict Settlement,
Pennsylvania University Press (2010) ; Contested Statehood: Kosovo’s Struggle
for Independence, Oxford University Press (2009); Escaping the Self-
determination Trap, Martinus Nijhoff Publishers (2008); Negotiating Statehood:
The Vienna Negotiations on Kosovo, Chaillot Paper No. 114, European Union
Institute for Security Studies (2008); The Protection of Minorities in the Wider
Europe, Palgrave, Macmillan (2008); Institutions for the Management of
Ethnopolitical Conflict in Eastern and Central Europe, Council of Europe Press
(2008) ; Peace Lost: Missed Opportunities for Conflict Prevention in Kosovo,
Martinus Nijhoff Publishers (2008) ; Settling Self-determination Conflicts,
Nijhoff Publishers (2008) ; Universal Minority Rights, A Commentary on the
Jurisprudence of International Court and Treaty Bodies, Oxford University Press
(2007) ; Internationalized State-building after Violent Conflict: Dayton after Ten
Years, Routledge (2007) ; The Rights of Minorities: Commentary on the
European Framework Convention for the Protection of National Minorities,
Oxford University Press, (2005); Mechanisms for the Implementation of

Minority Rights, Council of Europe Press (2005) : Autonomy, Self-Governance
and Conflict Resolution, Routledge (2005).
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'PARTICIPATION IN AUTo'NoMt' SETTLEMENT NEGOTIATIONS -
Professor Dr jur, Dr phil Marc Weller, MA; MALD, PhD, FCIAB
- Director, Lauterpacht Centre for International Law
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Vll. Conclusmn

.. The remarks that follow are focused on the scenario of mternatlonally facmtated or mediated discussions. An entlrely,' ,
“internal autoriomy negotiation would tend to follow similar principles, although the position of the government in
framlng the dlalogue might be more pronounced '

L Introductlon

Part[mpat[cn matters in mtemaﬂonal peace making. ln fact, it is w1dely believed that the constellation of partlmpatlng
sides in peace negotlations can be critical for the chances$ of achieving a sahsfactory outcome. Accordingly, selection
- of participants is accorded a very high degree of importance in- process design where international mediated
setflements are concerned. This applies to all or most types of seftlements.” However, in relation to autonomy
“setflements, the question of participation often receives additional thought There are a number of reasons for thls
special posmon of autonomy settlements ) .

First autonomy settlements are often related to claims of self-determination and possible secession of ethnic or other
groups. Hence, achieving an autonomy-—or internal—settlement is a high- ~stakes venture, invariably touching upon
what the host state: might congider its vital national interest—its territorial integrity and unity. On the other hand,
acceptance of continued territoriat unity is difficult for groups that may have engaged over prolonged periods in a
campaign for what they see as the national liberation of their constituents. The longer the conflict, and the greater the

. sacrifices, the more difficult it becomes to persuade their Ieadershlp and the:r fol[owers to settle for anythmg other than
mdependence ‘

!ndeed wherte such settlements follow-on from a period of violent conflicts, the posmons of the sides will tend to be
deeply entrenched. Ethnically motivated violence tends to polanze societies more than most other types of conflict.
Often, the protagonists can are informed by prolonged experiences of |nJust|ce and suffering of their constituencies. -
Given the asymmetric nature of ethnic conilict, sacrifices on both sides in terms of lives, property and economic
development tend to be particutarly high.

' Strugg!es for perceived self-determination also produce another effect that impacts on the chances of peace
setflements. The armed opposition groups will often necessarily function in secret, and in the matter of  highly
organized cadre movements. Such movements ‘are not always the most shining models of internal democratic
organization. In addition, they may claim absolute leadership in relation to their particular cause, displacing any other
- potential representatives of the population concerned. They will insist on a unipolar claim to representation in
* internationatized discussions. If others are picked by the international facilitators to represent alongside with them, this
is seen as a significant challenge to their authority.
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i

On the other hand the government concerned may have cons:dered and held out, the opposmon leaders as traltors
and criminals. They may find it difficult to accept that the very same mdlwduals should now share the d]plomatic stage
" as formally equal representatwes in negotlatlons o :

Finally; the context of autonomy settlements offers a furtherf partlcular challenge An autonomy settlement is in -
‘essence a new constitutional settflement for a society. Such a constitutional reconfiguration of the state must be based
in a broad society consensus. The Iegltlmacy of the constitutional order, and therefore of the state. concerned,

depends on it. As was already proclaimed in the UN Declaration on Human’ R|ghts the authority to govern must be .
based on the will of the people. Building a new constitufional consensus. requires a great deal of expertise, of public
consultation and discussion, and most of all, reflection, calm and tlme These condltlons are premsely not avallable.'
where the settlement of (at least wolent) self—determlnatlon conflicts i concerned

: In such sﬂuattons there will be a S|gn|f icant emphaSlS on dealing with the armed opposatlon movement in order to
achieve a cessatlon of hostilities. The actual constitutional settlement may in a way become: ancillary to the aim of -

 conflict termination. This. may result in poorly thought out, or unrealistic settlements where the substance of the

autonomy is concerned. Moreover, the result may lack rootedness wathm the populations of the newly autonomous
entity, and the overall state.

E

I Bilateral or Broad-based Participation

| The question of whether one should-aim in mternahonahzed settlements for an essent[ally bilateral settlement process,

or a broadly-based one, remains unresolved. As always, there are at least two schools of thought—and these stand in- - -

fundamental opposition. These are, first, the bilateralists, who argue. in_favour. of strictly rationed participation:in
dialogue. They are opposed by the multllaterallsts or society-based approaches These seek to broaden part1c1pat|on
allowing a broad varlety of stake-holders to contribute. : '

The first view would argue that the number of part|o|pat|ng sides or groups in negot[ehons has fo be restricted to an
absolute minimum. Unless negotiations are conducted in an essentially. bilateral fashion, it will be unlikely that an
outcome can be achieved at all. Too many sides will represent too many divergent interests, and hence no agreernent
wnll ever obtaln The image of ‘herding cats’ is often conjured up in thns context -

o ThlS view prevalled for mstance in relatlon to the AU-led settlement negotlatlons leadlng to the 2005 Comprehensive

Peace Agreement (CPA} in Sudan, addressing the issue of the South. The facilitators insisted on a ‘strictly bilateral
format, between the Government of Sudan (GOS) and the Sudan People’s Liberation Movement (SPLA/M). it is said
that the successful conclusion of the agreement would never have been possmle if other groups had been Included

However there were several factors making thrs a rather unique circumstance. First, the South featured in the
SPLA/M—a highly organized cadre movement, under the charismatic leadership of John Garang. That movement had ‘
been fighting an armed conflict with the GOS for some two decades. It has sufﬂcaent credibility, polltlcally and mllitanly,
to persuade others to y|eld to it the privilege of exclusive representatlon

‘ However, that was not the end of the story Even in that mstance it was found necessary to construct a mechanism

- addressing the concerns of other groups The National Democratic Alliance was formed in part to maintain contact

with non-represented groups, and to ensure that they wou!d keep falth with & negotiation led only be dne, admlttedly
highly domlnant group. ) _

!
" The CPA precedent had rather damagmg consequences for a further set of negot|at|ons reletrng to Sudan, the Darfur
negotiations. Based on the experience of the South, the mediators decided early on to focus exclusively on the
representation of the armed movements. This excluded traditional structures of authonty in Darfur; such as tribal
elders, cwnl society organizations, women’s groups and many others.

This experlence proved profoundly negative, in- two senses, First, the attempt to hold essentially bilateral talks
involving the armed groups on the one side and the GOS on the other failed. The armed groups kept fractionating,
dividing into ever more splinter groups demanding a seat at the table. In some negotiating sessions there were as
many as 100 representatives. Many of these represented quite small and instgnificant groups headed by the one or
other disgruntled leader. Hence, instead of the strictly bilateral track that was originally intended, there emerged an
unmanageable multitude of interlocutors whose representative character was in some doubt.
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" The second negatlve consequence ﬂowed from the 1ncreasrngly dublous clalm of the armed fact[ons genurnely o .
. represent the people of Darfur. In order to make up. for this' deficiency, no less then three devices where emp[oyed .

The joint medlators held a series of Stake-holder fora at the negotiating venue, in order to give the impression of .
- inclusiveness that had been denied by the negotiating format. This venture was dogged by controversy Given the .

hasty way of assembling these meetings, there was again doubt about the genuinely representative nature of whose

sélected to attend. Moreover, it became clear to the participants that their actual. influence on the negotiations would- - .

pe lfimited or non-existent. In fact, at the final of these meetings, the participants were simply asked to endorse a draft

.. agreement which they were not allowed to see at that point. Unsurprisingly, rather than generatlng a sense of

|nc|u5|on this experlences demonstrated to the participants their irrelevance in the process

) Thrrd once the draft had been srgned by the GOS and one armed opposmon ‘movement, the UN and Afncan Umon'
peace-keeping mission. in Darfur sought to support implementation by arranging dialogue sessions about the

agreement with the population. Again, as consultation occurred after the fact an impression of a rather high-handed
attitude was generated : :

. ‘The Afncan Union High Level Panel for Sudan headed by Tabo Mbekl mtervened with an altogether different design
+ for the peace process, just at the pornt when the draft agreement was emerging and being readied for signature by the
government and at least one of the armed movements actually signed. The panel proposed to-abandon negotiations
- focused on the armed movements altogether, and instead build up support for a negotiated outcome from the bottom
up. The plan was 1o build up a posrtlon for Darfur through village- Ievei consultation.

This latter approach represented an extreme version of the mult: lateral or somety -based approach to peace-

- -negotiations. The AU Panel clearly wanted to involve as many diverse stake-holders in the process of negotiatonas .~ = .,
" possible, arguing that a settlement can only be ach:eved and can only last, |f ftis based ina broad based consensus’

within a given socrety
i_ll. Criteria Affectmg Partlclpatron ) _‘

When considering the bilateral or the socrety—based approachee in their purer forms it becomes readily apparent that

neither view is likely to be helpful, at [east most of the time. The desrgn of a mediated negotiating process, including

issues of part[crpatron cannot be driven by ideological adherence to the one or other school of thought. Instead of

offering the one or other prescription that may or may not fit the circumstances on the ground, all that can be offered in -

general terms is a set of guiding prrncrp[es Such gurdmg principles, or criteria for partlmpatlon are derived from

- seftlement practice and from related experiences of the past two decades or so—a perlod which has seen a profusion
of peace settlements The pnncrples are; :

» Positive and Negatlve Legality
. 'Relevance

; ‘Established standing
. Full inclusivity '

~ The first of these principles is a formal one; lt lS the pnnmp]e of Iega!rty The prlncrple of legality operates respectwe[y '
as posrtwe and negatwe Iegallty . '

A Posrtrve Legahty

Positive Iegalrty ensures that those recognized as a matter of law (rather than politics) as the representatlves of the

entities in dispute must participate in any negotiation and the resulting agreement. International law does not assign

any binding force to agreements that have not been consented to by the legally empowered representatwe of the
entities concerned. While the issue of the representation of domestic constituencies may be somewhat more complex,

it is clear that. the recognized government and those who have’ achieved comparable standing as recognized
representatives of the population concerned must be involved. ‘

B. Negative Legality |
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. _Negatwe legality, on the other hand ‘may preclude some groups or purported interlocutors from dlrect parttcapatlon in

' talks or the resulting agreements. There are two types of claims associated with. this issue. First, there is negative.

legallty at the Jevel of international law. Certain individuals may have offended against essential rules of international
law to an extent that would render theém ineligible to participate in an internationally sponsored negotiation process.

© ‘Second, the government of the territorial state concerned may consider certain groups of individuals unlawful Both of.

these categories will be addressed at greater Iengths Iater in ﬂ‘IIS presentatlon

C Relevance

' ‘.In addltlon to the legal reqwrements there are polltlcal cntena The t" rst is relevance There is no ponnt to holdlng

negottat:ons if key groups necessary for the lmplementatlon of the agreement that'is envisaged are not invited. While

o this may not sound appetizing to some, it remains true that this will generally speaking need to include the armed

groups that have achieved some form of effectweness on the ground Peace cannot be made if those at war with one -
another are not in the room

However as the Darfur experience noted above has shown, it is not suffi crent to define only those who hold the guns
as relevant, The mistake there was to introduce additional representatives late in the game. By that time, the- armed

* groups had become supremely comfortable with their role as exclusive representatives of the region of Darfur. Hence,
- relevance must be supptemented with the additional requrrement of established standmg :

D Establrshed Sfandrng .
. _ . ‘
Established standing refers to fi gures who would tradltlonally be seen as representatives of the population at a local,

. tegional, ethnic or tribal level. These might be leaders of parties out of government, religious leaders or fribal elders, .
- or elected members of local councils. This constituency group would represent the traditional sources of authority

within the society in question. Often, such figures enjoy considerable local legitimacy and authority. However, they
may have been displaced from their traditiona! role as integrating factors within the society due to the emergence of
the new, ammed elite that is driving the conflict. Empowering the voices of leaders of established standmg may be an

‘important step in balancing the radlcalrsm of view that somet;mes obtains among those drrectly mvolved in an armed
_ campargn

E. Ful! Inclusrwty

The final requrrement is that of full inclusivily, Thrs describes 1mportant interest groups within a given socrety—mterest-
groups that may traditionally not have had a volce in major polltlcal demsmns

The UN as a facilitator or mediator in peace negotiations IS kound by Security Council Resolution 1325 and related

o _standards. This means that the UN has to be particularly mindful of the representation of women’s interests ln peace

-negotiations, in addition to the representahon of women In the actual delegations of negot:ators

There are other groups that merit specna! attenhon Clvrl society, trade union and business leaders can represent an
import constifuency for peace. And, there may be a need to pay particular atfention fo the inclusion’ of groups
representing population segments that are part[cularly vulnerab!e "This may rnclude children, the disabled, the
d1splaced and refugees o

It will, of course, not a[ways be possible to mc!ude all of these groups in the actual negotratmg process. However thrs

' does not mean that they would need to remam wrthout a voice,

F. Wrﬂmgness and Capacrty fo De!rver

Finally, only those groups and individuals W|II1ng and ab!e to deliver on commltments made during the negotiations
should be eligible for inclusion. That does not mean that participation can or should be made subject to substantive
pre-conditions. For instance, it may not be advisable to hold autonomy negotiations under the premise that
participants must commit themselves to the principle of territorial unity before they attend. Even if it is believed that the
talks will be substantively bounded by that doctrine, formal pre-conditions of this kind may exclude groups that are

. essential for the process due to their relevance. Such groups cannot be expected to accept before the talks what may

be the envisaged outcome of the talks. Instead, the negotiating process itself would ordinarily be a process that may
socialize participants into outcomes that they might not have been able to support before the negotrahons
commenced. . ‘
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- Onthe other hand partlmpatron in negot:ahons can be, made condltlonal on an assurance that the mterlocutors elther" -

~ have the ability to bind their side to the outcome, or at least that they will be w1|||ng to argue the case for the outcome o
- they helped to generate '

W - Possible Steps armmg to Broaden IncIusnon .
Of course, it is not always possmte o offer a negotlatlng format that ensure full part:crpatlon of all groups’ that
potentlally fulfil the criteria listed above. The negotiating process must remain manageable Despite thls constraint, _
there are a number of avenues avallable to ensure broad mvolvement These mclude '
. Dlrect 1nc|usuon of dlverse groups - -
. Indlrect tnctusmn through a caucus and a contact mechamsm
. 'Cross representation '

) CIVIl society fora

. Referral of key i |ssues to a more broadly based subsequent negot[atlon or nattonal dlalogue

' Drrect mc!usron Cne approach is to establish a bllateral format (government and opposition}. However, the oppos:tlon

delegation would be required to feature a_broad spectrum of political groups, ensunng direct broad representatlon in

B the delegatron of the opposmon |tseif

Th[s can be achieved by fiat on the part of the hosts of the mediation. For mstance the Kosovo de[egatlon for the
Rambouillet talks was more or less determined by one powerful state, insisting somewhat controversially on a .
balancing of the locally elected group (the LDK party of elected (shadow) President lbrahlm Rugova) with a Iarge
segment of mtlltary leaders (KLA) and their associated parties. .

When' the negotlatlons about Kosovo's. future status continued under UN ausplces in the form of the Vienna:
negotiations chaired by President Ahtisaari some years later, this mixed model was retained. Again, there was

~essentially a bllatera! format, featuring the Federal Republic of Yugos[avnajSerbla and the Kosovo side. However _

Kosovo generated a so-cailed unity team, whlch in fact |ncluded all the major political partles

Indirect mclusron In the case of the Kosovo negotrahons thlS form of broad, direct representation was supptemented

with an additional mechanism. The umty team designated one of its members as contact officer for groups whose
interests were of particular concem in the negotiations. These were the numerically smaller ethnic groups, including
the Kosovo Serbs, Roma and others, With the blessing and encouragement of the Unity Team, these groups had

- formed a caucus, which fed a very substantive position paper on the protection of the rights of communities into the '

negotiating process. That posrtton paper exercrsed an lmportant influence on the Ahtisaari. settlement plan that

- emerged. .

_Cross representation. In this partlcu[ar case, a rather odd situation’ prevar[ed The commumttes were represented ‘
through this contact mechanism via the Kosovo delegation. However, they were also represented through. the

FRY/Serbia delegation. That delegation actually included representatives from non-dominant groups from Kosovo, or '
from the other side, as it were. Kosovo chose not to object to this rather strange situation, arguing that it was in favour
of maximum protection of minority communities and therefore hot opposed to their representation on both delegations. -

Another instance of cross representation occurred dunng the negotiations about the North East of Sri Lanka, The
negotiations were conducted between the Tamil Tigers and the Sri Lanka government However, the territory
dominated and represented by the Tamil Tigers contained a sizeable Muslim religious minority. That community did
not consider itself fully represented by the Tamil Tiger movement. The government srde ook it upon itself to offer fo
the Muslim minority representation in its own delegation.

Civil society fora. Reference was already made to the attempt to supplement the nommally bilateral Darfur

‘negotiations with parallel civil society fora. In that instance, the aitempt failed, as there was no clear link betwesn

negotiations and the civil soclety meetings that were held—despite the fact that the events took place at the
negotiating venue and with the participation of the Joint Chief Mediator. Clearly, major consultations of constituencies
that do not feature in the negotiations only make sense if they can exercise a visible influence on the actual
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. negotiatlons Howe\rer where conducted in a way that has been weH prepared |n terms, of cnterfa for the selection of_
~ participants, prelrmlnary meetings of the individual constltuency groups, and an undertakmg that the outcome of the
consultation will be Irstened to by the sides and the. medlatlon such a mechanlsm can be hlgh[y useful

Deferral Finally, there may be situations where |t is impossible to ensure broad-based partrmpatlon in the negot|at|ng
process. These will tend to be cases of on-going fighting, where a cease-fire and other military issues dominate the
agenda. Naturally, such negotiations will focus' on the government and the armed groups. However, in such
circumstances, it is important to delay broader decisions affecting the. political future of the country or.region in
questlon until they can be addressed by a more representative group. Hence, there might be a cease-fire, and an-
* agreement on interim governance either through . power-sharing, or through a neulral, technocratic interim .
administration. The space generated by such an Interim' arrangement would then be used to prepare for a broad-
based natlonal dialogue conference that would be full mcluswe The outcome of that dialogue wou[d then flow rnto a
fresh constitution-making process. : :

Overall the above conmderatlons confirm that there is an mcreasmg recogmtton of the fact that autonomy negotiations
must be based in a broad-based, societal consensus, This generally translates itself into an attempt to offer a
relatively open and transparent negotiating format, giving access to diverse stake-holder groups. That said, in situation
characterized by extreme violence and a prolonged history of conflict, such an approach may simply not be available. -
In those circumstances, an essentially bilateral format may commend itself, a[lowmg the Ieaders of the side space to
explore what may in the end be a very courageous and risky compromise for them. .

-V. ldentlfymg Nommated Groups and their Representatlves

_There are a number of sefflements that were negotlated essentially internally between a government and an
- opposition movement. While some of these seftlements have taken hold, others were not in the end implemented or -
failed (e.g., Chechnya, Corsica, Tuareq and Berbers in several North African states). Failure, however, may be less
attributable to the bilateral nature of the negotlatlons and .more to-the lack of internationalized involvement in
|mplementat|on in these instances. .

Up to the termlnatlon of the Cold War self-determination oonﬂlcts—and thelr settiements—were often conducted in an’
- environment dominated by considerations of non-intervention in the internal affairs of states. This concern has

© - remained strong in an international system that is still mamly operates by way of inter-state relations. However, the

“risk of international instability stemming from internal conflicts, the proliferation of very violent ethnic conflicts with the
* termination of the Cold War, and the simultaneous’ opening-up of a significant number of settlement opportunities

since 1990 has led to significant change in this respeot International actors are now routmely involved In the creation
of autonomy settlements. :

The United Nations remains the Ieadlng actor in this respect but by no means the only one. Other aotors include’
“regional organizations, such as the African Union, the OSCE or the EU, sub-regional actors, such as IGAAD, SADC or -
ECOWAS, Individual states, including the US, UK, France, Norway, Turkey and most recently Qatar, and even
specialist non—governmental organizations, |ncludmg Intermediate, Humanltanan Dlalogue International Atert the

Carter Centre, the Commumty 'of St Egidio and several others

Whatever the diversity of actors the same prlnmp!ed conmderatrons relating to participation in the dla[ogue ment:oned ,
- above apply. However, the Identity of the facilitator or mediator can have an impact on the selection of participants.
Powerful governments acting as mediators will have the ‘ability fo shape the format of the negotiations, including
criteria for participation—the composition of the Kosovo delegation at Rambouillet was already mentioned above as
an-example. On the other hand, the institutional culture of certain regional organizations may lead to.great caution in -
propos:ng participants. Some of these organizations tend to be quite sovereignty consclous, preferring to defer to the
views of the central government when approaching the issue of partrmpat[on :

The United Nations Secretarlat tends to take the view that no restrictions should be placed on its role as facilitator or
mediator. This includes selection of participating groups or individuals, which is driven by the necessities of each
individual case. Of course, the Secretariat will at times be guided by the Secunty Council oF, more rarely, the General
Assembly in considering this issue.
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- Towhat extent_can the parties themselves exercise influence bve,r the selection of participating groups or individuals?
- The answer to this question is relatively simple. Where the format of negotiations is concerned, the governmental side.
will enjoy a significant advantage. It will most likely be consulted in preliminary visits or contacts by the mediators on

its views and preferences. The mediators will be fully aware that they are unlikely to launch a negotiation if a format is
adopted that -triggers fundamental opposition from the government. However, in the end, it is the mediators .

" responsibility. to define the shape of the miediation and their approach to its format, just as it is the right of the ~ |

government concerned either to participate in the process ornot. o
Opposition movements will find it less easy. to influence the preliminaries of the negotiations,” including even the

- question of whether they are fo be regarded as a "party’ in the negctiations at all. It remains the role of the facilitator or

" mediator to establish which group needs to be at the table in autonomy negotiations. As was noted above, thereisa
whole range of options available to the mediation, trying to balance broad representation from diverse constituericy
groups within the entity in question on the one side, with the need to achieve a manageable negotiating process, and
possibly the requirements imposed by the presence of armed groups. : =

Like the goverment, opposition groups can decide to opt in or out, depending on their assessment of whether or not
the proposed format will suit their interests. However, for a whole host of reasons, they are more likely to experience
_significant pressure to participate according to the format put forward by the facilitators. As non-state actors, they may "
not even realize that they can have a role in the pre-negoflation process. They may not be fully aware of the available
options. If they do object to the proposed format, they will face arguments of ‘missing the boat’ unless they participate
at this ‘critical juncture’ which will be ‘the only chance' to have their grievances aifed. If they do fail to participate,
action may be taken to try and marginalize them as an actor, and to reduce their potential as a so-called spoiler in the
" negotiations. S - S : .

-Of course, even governments may be subjected to certain. pressures. If they are persistently holding up the
- negotiating process by opposing the format proposed by the mediation, they may face criticism and diplomatic

isalation. In the cases of ‘directed’ mediation, there have even been threats of economic or other sanctions. But these

cases are very rare indeed; Hence, the pressure points on governments tend to be reptitational, rather than coercive.

Overall it remains part of the role of the mediator or facilitator to shape the format of the negotiations in a consensus,
approach. This means listening to the views of the parties, but insisting in the end on the format they believe best
suited to the resolution of conflict. Moreover, as was noted- above, UN led-mediations are conducted in accordance: -
with Security Council Resolution 1325 (2000) and related standards. Accordingly, the parties will face pressure to
ensure adequate representation of women in their delegations. The mediation will not be able to enforce this
requirement, but it will argue strangly for compliance with its requests. Moreover, it would often be the case that the .
mediation may provide for capacity building events fo enable women, or other constituencies, to contribute effectively
to the negotiating effort. This applies in particular fo ventures as important as the reconfiguration of the state struciure
_through autonomy discussions. -

Where the facilitator loses the support of the one or other side in designing the process, including participation; failure
is likely. Hence, the mediation will generally be finely attuned to this issue. Indeed, participation issues tend fo
dominate pre-negotiations. It is entirely legitimate for the sides to raise their concerns, and put their views on this issue
during that initial phase of discussions. However, in most instances, it is expectéd that the issue of participation is
resolved: before actual negotiations start. Participation ad referendum (subject to approval by the sides during the
negotiations), or late additions to participation would be unusual and are best avoided. Rather than going down that
avenue, the preferred solution would instead be tfo divide the negotiating process info distinct stages. The first stage, .

for instance, may be bilateral discussions conceming a cease-fire, basic principles, and-the modalities of the follow-on |
process among & small group of interlocutors. On the basis of such agreement; the follow on process would then be
conducted with a significantly expanded group. That process might be designated in a different way, for instance as a .
process of National Dialogue.” ' ’ ‘ ‘

If the mediation remains in the driving seat where the nomination of groups for participation is concerned, the position
is different in relation to the appoiniments of the individuals representing those, groups. Once the. mediator has
established the constituencies 1o be represented in the negotiations after preliminary dialogue with the sides, it is up fo
those constituencies to determine the individuals who will. represent them. The mediator may advise the sides on
composition of their delegations, of course, in particular where the presence of the one or other individual may be
seen as excessively provocative by the other side, and may risk coilapse of the talks. However, in the end, it is the
.responsibility for each side to nominate its delegation. ' o '
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There isin general no right of a srde in the negot|at|on to re\new and possmly reject the list of partrcrpants nommated

by another party. In autonomy negotiations followmg on from violent conflict, the government will often claim that: .

certain individuals have engaged in common crimes under the lawof the state concemed. Indeed; in some instances,

" the government has been known to seek to prevent delegates to travel from airports under thelr control or to have

|nternat|onal arrest warrants served upon them in forelgn negouatlng venues

ltis, of course the essence of the autonomy negotlatlons to end a conflict and fo restore clanty in relat|on to contested

" claims of jurisdiction in relation to the territory under dispute. A settlement associated with an autonomy arrangement

will generally acknowledge that common offences, such as mere - participation. in the conflict at issue, will not be
,pursued by the cenfral government. Indeed, often fi ghters from the other side will positively benefit from programmes
~of integration with the regular armed forces of their former opponents, or from programmes’ atming to facllitate their
' return fo civilian life. In view of this background it is not deemed helpful on the part of the govémmental side. to insist
o oon, the application of its own criminal jurisdiction in relation to interlocutors put forward by the other side during the
settlement process. Indeed, this rather constitutes an affront. to the medlators or facilitators and is likely to be
mterpreted as obstruction to the process: D :

The situation is- différent in relation to crimes under international [aw. lnternatlonal law precludes blanket amnestles '

covering genoclds, crimes against humanlty, sexual viclence, grave war crimes or serious and persistent human rights
vrolatlons Under authontatwe guidance issued to UN mediators, the United Nations- would be prevented.from being

part to an agreement violating this prlnCIple However, this relates to the outcome of the negotlatlons rather than the
negot|at|ng process itself.

"It is a more d|fflcult question whetHer or not those suspected of crimes under international law can ba allowed to -
- participate . in the negotiations. At least where the individuals: concerned have heen indicted by the International - -

Criminal Court, or a Tribunal established under Chapter VII authority of the UN Security Council, and arrest warrants

- have been issued, such participation would be precluded. An exception might concern negotiations conducted on a

territory that is not party to the ICC Statute, in relation to warrants issued by the ICC. While the ICG is not formally part
- of the UN system, UN involvement in such a negotlatton would however, in practice be’ unllkely -

Of course such mdr\nduals whlle not on srde dunng the negotiations, may still remotely pllot’ their delegatlon bemg

- ensconced in an areas beyond the reach of rnternatlonal ]UStlce
- VI Some Specific Con5|derat|ons Concermng the Sahara Issue

.The 5|tuat|on concernmg the Sahara jssue raises'a number of issues that are specrt‘ ic to it. First, the Sahara issue has
been treated within the UN system as a non-seif governing territory [most recently, e.g., Report of the Special

Committee, A.67/23] and, since 1988, by the Security Council as a dispute related to peace-and security. Second, one -

particular actor, POLISARIO, has been recognized as a party in this dispute. Third, an attempt has been made to

establish the territory as an independent state under the designation of the SADR. This has attracted a not -

insignificant number of recognitions, although the humber of recognltlons has been decreasrng over recent years.

These hackground tactors reguire a few additlonal observatlons. Starting with the latter factor, |t is clear that the
. declaration of the SADR is not opposable to the Kingdom of Morocco. Even if there have been some recognitions,

there is no legal requirement to accept this unilateral designation. Hence, Morocco could not be expected to negotiate - .

in a format that would feature formal representatlon of the SADR and imply recognition of its claimed legal identity.

Given the contmued treatment of the territory as a rnon-self-governing territory by the UN organs, this result is hardly

¢ surprising. . . _ :

' Second, it is also clear that POLISARIO is wrdely regarded as the national l|beratton movement in relation to the

*Bahara issue and has been so designated by the then Organisation of African Unity (OAU). The United. Nations

General Assembly has considered POLISARIO as ‘the representative of the people of Western Sahara’ [Resolution

34137, 21 November 1979]. The question is whether it is therefore necessarily the case that any negotiation about the
future of the territory needs to be conducted in a strictly bilateral fashion.

National liberation movements have in the past tended to claim a unipolar right of representahon One might, however
. need to questlon the extent to which this view is still persuasive after a considerable passage of time. Over what is
now close to 40 years, new constituencies have emerged within the Sahrawi populations, including the expatriate or
" refugee communities. These deserve to the heard when the modalities of the implementation of the right to self-
determination for the Western Sahara are being discussed. Moreover, the most recent report of the UN Secretary-
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General :ndrcates that there has been criticism of the nature of 1eadersh1p and representatlon from wnthln the
organlzatlon in questlon :

The government of Morocco pomts to the fact that most of the Sahrawr populatlon in the Saharan cities dld not:
recognize itself in the Polisarioas being their representative or as a national liberation movement. This population has -
" been actively participating to the economic, social and cultural development of the Sahara region as'well as to all the
" local and national elections since 1976. This populatron ‘considers itself in part as being represented by the Royal
Council for Saharan Affairs which has, since 2007, participated in all the rounds of the political process’ of

negotiations; launched under the ausprces of the- Unlted Nations, to achieve a polltlcal and mutually acceptabte
polltical solutron to thlS drspute ‘

" Inthis rnstance there is also the issue ‘of newcomers to the territory. The issue is of course made compl;cated by
allegations of demographic manipulation. One would have to ask, however, whether such constituencies can be
' dleenfranchlsed after they have establlshed firm ties W|th the terntory over an entire generation or more.

. One mlght atso note that the United Natlons search for a political solution to the Sahara dispute has throughout
. involved "the States of the Region", namely Algeria and Mauritania. Since April 2004, Security Council resolutlons oh -
the issue are calling on "the parties and the Sates of the region to cooperate fully with the United Nations and with
each other to strengthen their involvement to end the current impasse and to achieve progress towards a political
~ solution" [(1541 (2004), 1570 (2004}, 1598 (2005), 1634 (2005), 1675 (2006) 1720 (2006), 1754 (2007’) 1783 (2007)
71813 (2008), 1871 (2009}, 1920 (2010}, 1979 (2011), 2044 (2012).1

" The rmphcahons of the’ f rst item, relating to the present status of the territory are also not free from controversy
" However, it appears fo be the common position of all that an act of self-determination is required. According to the -
‘right fo self-determination, all peoples have the right to ‘freely determine their political status’ [Resolution 1514 (XV),
para 2.]. It is generally assumed that a seif-determination entity enjoys the options of rndependence free association
with an mdependent state or 1ntegratron with an lndependent state. -

A decision on mdependence would come about in accordance with the free[y expressed w1|| and deswe of the
re[evant populatlon fid. Para 5]

--Assocratlon or integration requiré a ‘fres and voluntary chorce of the peoples of the territory concerned expressed
through mformed and democratic processes [Reso!utlon 1541 (XV) Prmcrple VIl (a)l. :

' Integratlon should be the result of ‘the. freely. expressed wishes of the territory’s peoples actmg W|th full knowledge of
the change in their status, their wishes having been expressed through informed and democratlc processes,
impartially conducted and based on umversal adult suffrage [id:, Principle IX (b)]

However there is also room for the © emergence into any other polltlcal status freely determined by a peop!e as a.
mode of lmp[ementlng the right of self—determmatlon Resolut[on 2625 (XXV), no para]

"In international pract|ce it would be rare that all three or possrbly more, options for actualizing the right to self-
determination would be put to a popular vote. Instead, the act of popular will would ordinarily focus on one particular

option that is either accepted or re]ected If a parhcutar option is rejected another alternatlve would need to be put
forward . .

In relation to autonomy as a possible outcome, there are two alterriative lines of argument. Elther autonomy would be
* considered as a form of integration, in which case the requirement of the freely expressed wishes of the territory's
‘peoples acting ‘with. full knowledge of the change in their status, their wishes having been expressed through informed

" . and democratic processee impartially conducted and based on universal adult suffrage, would apply. Cr, autonomy

could be considered as ‘any other political status freely determined by the people,” While Resolution 2625 (XXV) is
less specific on the means of establishing the will of thé people in that mstance ft is clear that it, too, needs to be a
mechanist that genuinely manifest the will of the people

In the end, therefore, the act of self-determination is not normally achieved through an agreement between a central
government and a liberation movement. Whichever outcome obtains, it must be based in a free determination of the

will of the people of the territory concerned. The means of such a free determination is generally a referendum,
" infernationally monitored or supervised, although public consultations or other forms of assessment of popular will
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have on. occasion been found acceptable Clearly, though a formal referendum after broad consultatlon and

[nformation of the people concerned isthe better opt|on

Where a décision’ on autonomy is concerned practice mdrcetes that there are several posmble options in the context
-of the implementatlon of the right to self—determrnatlon

. Autonomy can be offered pending agreement of the srdes ona mechamsm to address the definite status of an

entity (Rambounllet proposal)

e Autonomy can be offered as an interim  solution, along with an agreement on the actual act of self-

determination through a referenidum on either continued autonomy or mdependence after a pre—determlned
period (South Sudan and Bougalnwlle settlements) or

'_- ' Autonomy can be accepted as the definite settlement

“1n the final of these mstances itis lmportant fo note’that autonomy would not be offered as an alternative to self—_ i
determination. It would be the mode of actualizing - self-determination of the people concemned. If the autonomy -

proposal is rejected, the act of self-determination would have to be considered as deferred, pending agreement on a

- new proposal and its adoption by popular will. Hence, it will be in the interest of those promoting the idea of autonomy

* to present’a very advanced version of autonomy that exhibits the very features of self—government that a bread

segment of the population would find attractive. The initial autonomy proposal presented by the government of

Moracco in 2007 [S/2007/208] may offer the potentlal to explore lts development into such a ‘thlrd option’.

.::,'.VSettlement practtc_e In relation to autonomy as a definite status s_ettlemen_t- would generally favour the negotiation of a - '

comprehensive and detailed framework for self-governance, if not the full autonomy, statute, before an ‘act of will in
- relation to that option is administered. Best practice would emphasize the need for a very broadly-based mode! of
consultation and involvement in generating such a framework. Ordinarily this would take' the form: of a national
dialogue process. Such a process would generally be conducted in a politically neutral environment, assured through
international facilitation. The central government would be assured representatron along wrth the national liberation
movement and other representatlve groups In a given society.

Vll. ' Concluswn ~

.. ltis undisputed that the issue of Western Sahara must be resolved through an act of self- determmetron lnternatlonal‘
" law does not preclude autonomy as an outcome of such an act of self- determlnatron However any autonomy -

proposal that is put forward for possible acceptance by the people of the Western Sahara would need fo be the result

of broad-based consultation with a suffi oiently inclusive range of stake-holders. The proposal would most likely need

to be quite specific in'its terms. If it aims fo prevail over alternative options, it would also need to offer very far-
reaching self—government approaching what is sometlmes known as ‘the third optlon

“ in internationally medlated aufonomy negotiations, it tends to be the mediation which will establish the format of the
- talks, including the nomination of groups that may participate, although it will do so in consultation with the parties.

The mediation will tend to prescrlbe maximum number of delegates for the sides. The groups will then themselves
rdentrfy their md1wdual representetives
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